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United States of America, ss. 


To LENA G. SMUCKLER, doing business as FRENCH 
VENEER MANUFACTURING COMPANY 


Greeting: 


You are hereby cited and admonished to be and appear 
at a United States Circuit Court of Appeals for the Ninth 
Circuit, to be held at the City of San Prancisco, nium 
State of California, on the 18th day of January, AQap: 
1936, pursuant to Order allowing appeal filed December 
1935 in the Clerk’s Office of the District Court of the 
United States, in and for the Southern District of Cali- 
formia, im that certain action entitled LE NAG, sMueke 
LER, doing business as FRENCH VENEER MANU- 
FPACTURING COMPANY, plaintiff, vs LIQUID i= 
NEER CORPORATION, a corporation, Defendant, No. 
5558-C, wherein defendant LIOUID VENEER COR- 
PORATION, a corporation, is appellant, and you are 
Appellee to show cause, if any there be, why the Judg- 
ment in the said appeal mentioned, should not be cor- 
rected, and speedy justice should not be done to the par- 
ties in that behalf. 


WITNESS, the Honorable GEO, COSGRAVW EE, United 
States District Judge for the Southern District of Cali- 
fornia, this 19th day oi December, AyD, 1935, andvo1 tie 
Independence of the United States, the one hundred and 
Sixtieth. 

Geo. Cosgrave 


U. S. District Judge for the Southern District of 
California. 


[Endorsed]: Copy of this citation received and ac- 
knowledged this 19 day of December 1935 Harry Graham 
Balter Attorney for Lena G. Smuckler, plaintiff and 
appellee Filed Feb 13 1936 R. S. Zimmerman, Clerk, 
By Edmund L. Smith, Deputy Clerk 
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IN THE SUPERIOR COURT OL Siri oi ais Ol 
CALIFORNIA VA NDe Cpe 
COUNTY ©F LOS ANGEIRES: 


PENA Gy oMUCKEik done) 
business as FRENCH VENEER : 


MANUFACTURING COM- _ ) 332470 
PANY, : 
Plaintiff, ) 
COMPLAINT. 
_vs- ) (Libel) 


LIQUID VENEER CORPORA- ) 
TION, a corporation, : 
Defendant. ) 


Comes now the plaintiff and for cause of action against 


the defendant alleges, as follows, to-wit: 


ile 
That at all times herein mentioned the plaintiff was, 
and now is, a resident of the City of Los Angeles, County 


of Los Angeles, State of California. 


UL, 


That at all times herein mentioned, LIQUID VENEER 
CORPORATION was, and now is, a corporation or- 
ganized and existing under and by virtue of the laws 
of the State of New York. 


ite 


That at all times herein mentioned the plaintiff has 
been doing business under the fictitious name and style 
of FRENCH VENEER MANUFACTURING COM- 
PANY, and has duly recorded said fictitious name in the 
manner prescribed by the laws of the State of California. 


Tye 


That the plaintiff, for many years last past, has been 
engaged in the preparation and/or manufacture and sale 
and exploitation of a furniture and automobile polishing 
preparation, and has exploited said product, sold said 
product and distributed said product under the style and 
’ and that as such she has 
established a large and profitable business in the manu- 
facture and/or sale and/or exploitation and/or distribu- 
tion of the said product. 


sales name of “French Veneer,’ 


Ve 


That the defendant, LIQUID VENEER COR POR = 
TION, a corporation, has for many years last past been 
engaged in the manufacture and/or sale and/or distribu- 
tion of a furniture polish under the style and/or label of 
Liquid Veneer. 


Vi 


That for a long time prior to this date, the defendant 
has continuously and systematically and for the purpose 
of injuring the reputation and the business conducted by 
this plaintiff, caused letters to be mailed to various cus- 
tomers of this plaintiff for the purpose of destroying 
the business relations that existed between plaintiff and 
her customers, and that said letters were written for the 
purpose of wilfully and maliciously injuring the good 
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name of the plaintiff and for the further purpose of de- 
stroying the business that plaintiff has established in the 
State of California and elsewhere, and that within one 
year last past the defendant, in furtherance of its plan 
and scheme to injure and destroy the plaintiff's good name 
and reputation did wilfully and maliciously compose, pub- 
lish and cause to be published a letter addressed to Young’s 
Market Company at Los Angeles, California, which let- 
ter reads as follows: 


LIQUID VENEER CORPORA Ti@h 
London, England—Bridgburg, Canada. 


Manufacturers of 


HOUSEHOLD AUTOMOM VE SPE wei its 


BittalGyNe ne: 
Ges. 


tiner2 Sie 


MOUNGS MARKET, 
7th Street, 
Los Angeles, California. 


ATTEN. General Manager 


Gentlemen :— 


Our inspector reports your selling and offering for sale 
a product called “French Veneer”, this is to inform you 
that our attorneys have advised us this is a flagrant viola- 
tion of our trademark “Liquid Veneer” as well as our 
common law rights. 


We recently found this product on sale at the May 
Company. We have explained our position to the May 
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Company and they have taken the product off sale and 
have promised that they will no longer sell it. You per- 
haps know, or you can ascertain from any patent attorney, 
that the sale of an infringing product by a dealer or 
jobber, is looked upon in the United States District Courts 
as contributory infringing, and such dealer or jobber is 
equally liable with the manufacturer of the product. 


We have had more or less difficulty with these people 
who manufacture this so-called “French Veneer,’ have 
tried to purchase evidence against them individually, but 
they moved around from one place to another, denied their 
indentity when we did catch up with them and after in- 
vestigating them found their financial condition such as 
would not warrant litigation. 


It is a different matter, however, where we find a re- 
sponsible house, like yourselves, handling an infringing 
product, because at the end of a law suit we will be able 
to collect damages as well as secure a permanent injunc- 
tion restraining you from ever again selling or offering 
for sale said infringing goods. 


When a manufacturer induces you to sell his infring- 
ing product, he is selling you a lawsuit. We are not in 
business to sue people, we much prefer doing them a 
favor, but you will see that we are only endeavoring to 
protect our property, just as you or anyone would do if 
in our position. We therefore request that you imme- 
diately discontinue the sale of this infringing product 
and advise us to that effect promptly. 


The manufacturer of this product if desirous of build- 
ing a business rightfully his own, could easily choose many 
names without taking part of a name belonging to some- 
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one else, who has spent a fortune in building up their 
business under that name. 

His object for adopting the name “French Veneer” is 
obvious. He is trying to trade on our rights. We have 
evidence now of the innocent housewife purchasing 
“French Veneer” which she had been using for years. 
This housewife on finding that she had purchased the 
wrong Veneer returned it to the May Company and re- 
ceived the proper genuine “Liquid Veneer”. 


We will await your prompt reply, and remain, mean- 
while, 
Yours very truly, 
LIGUID  VENEE RCORP OR Men 
MARTIN J. CABANA 
Vice President.” 


WALL, 

That by the foregoing false, malicious and defamatory 
language, the defendant, Liquid Veneer Corporation, in- 
tended to and did convey the meaning that the plaintiff 
had infringed upon a right that the defendant, Liquid 
Veneer Corporation, was exclusively possessed of, and 
that the plaintiff was wrongfully and unlawfully selling 
a product to said Young’s Market and other numerous 
customers of plaintiff, and that the plaintiff moved around 
from one place to another so that she could not be found, 
and that when found that she denied her identity and 
that the Plaintiff was further irresponsible, both finan- 
cially and otherwise, and that she was not a fit person to 
do business with, and that by reason of said false and 
malicious letters aforementioned, said Young’s Market 
and other numerous customers of the Plaintiff, refused to 
carry on or do any business with the plaintiff and by rea- 
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son of the facts of the defendant aforementioned, plaintiff 
and her business have been damaged. 


WAKIIE 
That at the time of the commission of the grievances, 
herein mentioned, the plaintiff had always maintained a 
good reputation and credit. 


IX. 

That the statements contained in the communications 
addressed by the defendant, Liquid Veneer Corporation, 
were false, malicious and untrue, and were made only for 
the purpose of destroying the good name and reputation 
and business of this plaintiff, and that by reason of the 
said false, malicious and defamatory publication afore- 
said, plaintiff has been and is greatly injured and prej- 
udiced, and that the reputation of her business has been 
prejudiced and injured and she has lost and been deprived 
of great gain and profit which would otherwise have 
arisen and accrued to her in her said business, all to her 
damage in the sum of ONE HUNDRED THOUSAND 
($100,000.00) DOLLARS. 


WHEREFORE, plaintiff prays for judgment as fol- 
lows: 


1. In the sum of ONE HUNDRED THOUSAND 
($100,000.00) DOLLARS for damages actually suffered. 


2. For such sum that the court may deem just and 
equitable in the form of exemplary and/or punitive dam- 
ages. 

3. For her costs and disbursements herein incurred. 

4. For such other and further relief as the Court may 
deem just and equitable in the premises. 

Elijah M. Smuckler 
Attorney for Plaintiff. 


SLATE OF CARINORNM: ) 
COUNTY OF POSVANGELES iss 


LENA G. SMUCKLER being by me first duly sworn, 
deposes and says: that she is the Plaintiff in the above 
entitled action; that she has read the foregoing Com- 
plaint and knows the contents thereof; and that the same 
is true of her own knowledge, except as to the matters 
which are therein stated upon her information or belief, 


and as to those matters that she believes it to be true. 


ETE (G SIMUUKCISID IIR. 


Subscribed and sworn to before me this 4th day of No- 
vember, 1931 


[Seal] ELIJAH M. SMUCKLER 


Notary Public in and for the County of Los Angeles, 
State of California. 


(ENDORSED): No. 332470 COMPLAINT Filed 
1931 Dec 17 P. M. 3:41 L. E. Lampton County Clerk By 
veel. Greene Deputy 
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IN THE SUPERIORSGOURT Ole HE STA TG 
CALIPFPORNE INS) POR THE 
COUNT YsCbaEOsSeNCELES. 


LENA G. SMUCKLER, doing business ) 
as FRENCH VENEER MANUFAC- ) 


VCRING COMPANY ) 
Elaintict ) 

) 332470 
vs ) 
) 
LEROUMD ENE ER COR POR AMON s) 
a corporation, ) 
Defendant. ) 


WHEREAS, the above named plaintiff has commenced 
or 1s about to commence an action in the Superior Court 
of the State of California, in and for the County of Los 
Angeles, against the above named defendant; said action 
being based upon alleged libel, uttered and published by 


said defendant against said plaintiff, and 


WHEREAS, said LENA G. SMUCKLER is required 
to furnish bond im the sunt of FIVE HUNDRiB@ 
($500.00) DOLLARS, as security for the payment of 
any and all costs which may be awarded against her in 


the prosecution of said action. 


NOW, THEREBORE, the condition of this Gblicee 
tion is such that if the said action be dismissed or the 
defendant recover judgment that S. 5. Wolfson and M. 


Lowis of the County of Los Angeles, State of California 
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do hereby jointly and severally undertake and promise to 
pay such costs and charges as may be awarded against 
the plaintiff by judgment or in the process of the action, 
or on an appeal not exceeding the said sum of FIVE 
HUNDRED ($500.00) DOLLARS, to which amount we 


acknowledge ourselves jointly and severally bound. 


S. S. Wolfson 
M. Lowis 


STATE OF CALIFORNIA, _) 
) SS. 
COUNTY OF LOS ANGELES. ) 


S. S. WOLFSON and M. LOWIS the sureties whose 
names are subscribed to the above undertaking, being 
severally duly sworn, each for himself says: that he is 
oeresidemt: and tree holder in the Cotmty o: Mos Angeles, 
Siete ot Caliioriia, and is worth the sum of PIVE 
HUNDRED ($500.00) DOLLARS in said undertaking 
specified over and above of his just debts and liabilities 
exclusive of property exempt from execution. 


5. WOLEMSON 
M. LOWIS 


Subscribed and sworn to before me this 28th day of 
November, 1931. 


[ Seal | MEE Wie sMUCKLER 
Notary Public in and for said County and State. 


(ENDORSED): No. 332470 BOND Filed 1931 Dec 


Wee oat ie i. Lampton, County Clerk, By W. L. 
Srecenc, Deputy. 
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IN DRE SSUPERIORSGOURT OF THE STAT ree 
CALIFOR NE SIN SAND ROK TEE 
COUN Tig@r EO NGS: 


LENA G. SMUCKLER, doing business ) 
as FRENCH VENEER MANUFAC. ) 
TURING COMPANY, ) 
Plaintiff, ) No. 332470 


) 
Vs. ) PETITION 


) 

(IOUID VENEER CORTOR st lOn ys 
a corporation, ) 
Defendant. ) 


PETITION OF THE DEFENDANT SEOR Sh 
MOVAL TO THE DISTRICT COURIVOE MENS 
UNITED STATES, INAND FOR THE SOULE 
ERN DISTRICT OF CALIPORNIA 2 Nii 
DIVISION 


TO: The Honorable Superior Court of the State of Cali- 
fornia, in and for the County of Los Angeles: 


Your petitioner, appearing specially herein for the pur- 
pose only of petitioning this Honorable Court to remove 
this cause to the District Court of the United States, in 
and for the Southern District of California, Central Divi- 
sion, and without in any wise submitting its person to 
the jurisdiction of this Honorable Court, or of the Dis- 
trict Court of the United Statessim and for the Sonu 
ern District of California, Central Division, respectfully 
shows to this Honorable Court: 
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Jt. 
That the plaintiff is now, and at the time of the com- 
mencement of this action was, a citizen and resident of 
the County of Los Angeles, State of California. 


LHe 


That your petitioner herein is now, and at the time of 
the conumencement of this action was, a corporation or- 
ganized and existing under and by virtue of the laws of 
the State of New York, as alleged in Paragraph II of 
said complaint. 


JOU, 


That the above entitled action was commenced against 
WOUr petitioner in the Superior Court 0: the State of 
California, in and for the County of Los Angeles, which 
said action is of civil nature. 


Ty 


That defendant files this, its petition for removal of 
micwsaid Calise trom the Superior Court o1 the State of 
California, in and for the County of Los Angeles, in 
which it 1s now pending, to the District Court of the 
United States, in and for the Southern District of Cali- 
fornia, Central Division, held in the City of Los Angeles, 
State of California. 


ve 


That no service of summons and complaint has been 
made upon your petitioner, whether personally or by pub- 
lication. In this connection, your petitioner is informed 
and believes, and therefore alleges that plaintiff has made 
an attempted and purported service of summons and com- 
plaint upon your petitioner by serving the same upon the 
Secictary of state of the State of California, with direc- 
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tions to said Secretary of State to deliver one copy there- 
of to C. E. Mack, 1890 Grove Street, San Francisco. 
Your petitioner shows to this Honorable Court that the 
said pretended service of summons upon the said Sec- 
retary of State of the State of California was not service 
of summons upon your petitioner, and your petitioner 
further shows that in petitioning for the removal of the 
said cause to the District Court of the United States, in 
and for the Southern District of Calitormiay Centraleise 
vision, your petitioner has appeared specially, as aforesaid, 
for the purpose only of petitioning for said removal, and 
without in any way submitting itself to the jurisdiction 
either of this Honorable Court or of the said District 
Court of the United States, in and for the Southern Dis- 
trict of California, Central Division, and reserving to it- 
self the right after removal of said cause to the District 
Court oi the United States im and ator the SoutherneDic 
trict of California, Central Division, of specially appear- 
ing therein and moving said Court to quash, vacate and 
set aside the alleged and pretended service of summons and 
complaint upon your petitioner herein. 


VI. 

That plaintiff brings this action at law for the purpose 
of obtaining judgment for damages in the amount of One 
Hundred Thousand Dollars ($100,000) and punitive dam- 
ages alleged to have been sustained by plaintiff by reason 
of alleged false, malicious and defamatory publications by 
defendant of certain letters set forth in the complaint 
herein. 


WAL, 


That the matter in dispute exceeds the sum of Three 
Thousand Dollars ($3,000), exclusive of interest and 
costs. 
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That the controversy herein is now and was at the time 
of the commencement of the said suit, one wholly between 
citizens of different states, to wit, between plaintiff herein, 
a citizen and resident of the State of California, and your 
petitioner herein, a citizen and resident of the State of 
New York. 


IX. 

That there is presented herewith a good and sufficient 
bond as by statute in such cases made and provided, which 
said bond is in the penal sum of One Thousand Dollars 
($1,000), and is conditioned upon the entering into the 
District Court of the United States, in and for the South- 
ern District of California, Central Division, within thirty 
(30) days from the date of the filing of this petition, of 
a certified copy of the record in this action, and the pay- 
ment of all costs which may be awarded by said Court, 
if the said District Court of the United States shall hold 
this suit wrongfully or improperly removed thereto. 


WHEREFORE, your petitioner prays that this Court 
proceed no further herein, except to approve the bond 
presented herewith and to make the order of removal as 
required by law, and to direct a transcript of the record 
herein to be prepared by the Clerk of this Honorable 
Court, to be filed with said District Court of the United 
States, in ald for the Southern District of California, 
Central Division, in the manner and form as provided by 
law. 


Clb eh OUNN = CRUPCHEIY 
By Norman S. Sterry, 


Attorneys for Liquid Veneer Corporation, appearing 
specially and for the purpose of this Petition only. 
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SOE CALIBROR 2s ) 
) ss 
COUNTY OF LOSMANGiEnSs) 


NORMAN S&S. STERRY, being first duly sworn, de- 


poses and says: 


That he is an attorney and counsellor-at-law, and a 
member of the firm of Gibson, Dunn & Crutcher, attor- 
neys for the defendant and petitioner named in the fore- 
going petition for removal; that the petitioner is a cor- 
poration organized and existing under and by virtue of 
the laws of the State of New York and has no corporate 
officer within the State of California, and that for this 
reason afhant makes this affidavit; that affant has read 
the foregoing petition and knows the contents thereof to 
be true of his own knowledge, except as to the matters 
which are therein stated upon information and _ belief, 


and as to those matters that he believes it to be true. 


NORMAN Ss) STEER 


SUBSCRIBED and sworn to before me this 26th day 
of March, 1932. 
[ Seal] ERI Sy NII CAIN IDISIR 


Notary Public in and for the County of Los Angeles, 
State of California. 


[Endorsed]: Filed Mar. 30, 1932 L. E. Lampton 
County Clerk By M. E. Howard Deputy 
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THE VAL IN:A 
CASUALTY =AN Dy SU 
[ Emblem | COMP AINY 
HARTFORD CONNECTICUT 
MORGAN B. BRAINARD 


President 


Premium $10.00 for the term 


etak SUPERIOR TOUR OF Tink sihAiaron 
CALIFORNIAN DahOk Wis 
COUNTY *Ol 1E@S2. GEES 


DENA G. SMUCKLER, doing )} 
business as FRENCH VENEER ) 


MANUFACTURING CO., UNDERTAKING 
Plaintiff ) ON REMOVAL 
VS. ) 
MOI VENEER CORPORA] ) No. 332470 
TION, a corporation, ) 


Defendant. ) 


MOW ALL MEN BY THESE PRESENTS: What 
The Aetna Casualty and Surety Company, as Surety, is 
held and firmly bound unto Lena G. Smuckler doing busi- 
Mecoeas French Veneer Manutacttrine Co., Plaintiti in 
the above entitled action, her legal representatives, ad- 
ministrators, and assigns, in the sum of One Thousand 
($1000.00) Dollars, lawful money of the United States 
of America, for the payment of which well and truly to 
be made it binds itself, its successors and assigns, as the 
case may be jointly and severally, firmly by these presents. 


—ooOo 
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THE CONDITIONSO THE ABOVE OBDIGAS 
TIONS SUCH Uhieas 


WHEREAS, the above named Defendant has applied 
by petition to the Superior Court of the State of Cali- 
fornia, in and for the County of Los Angeles, for the re- 
moval of a certain cause therein pending, wherein Lena G. 
Smuckler doing business as French Veneer Manufactur- 
ing Co. is Plaintiff and Liquid Veneer Corporation, a cor- 
poration is Defendant, to the District Court of the United 
States for the Southern District of California, Central Di- 
vision, for further proceedings on the grounds in said 
petition set forth, and that all further proceedings in said 
action in said superior seonmmmc stance: 


NOW THEREFORE, if the above named Defendant 
shall, within thirty (30) Days from and after the date 
of the filing of said petition, enter in said District Court 
of the United States of America, a duly certified copy of 
the record in the above entitled action, and shall pay or 
cause to be paid all costs that may be awarded therein by 
the District Court of the United States, if such Court 
shall hold that such action was wrongfully or improperly 
removed thereto, then this obligation shall be void, other- 
wise to remain in ful! force and effect. 


Dated at Los Angeles, California this 25th day of 
Meme 1032 
[ Seal ] THE ABTNAVCASUALT Yap 
SURETY COMP a 
BY JOSEPH MOH NSor 
Resident Vice President 


ATTES Dai A] PAGS 
Resident Assistant Secretary 
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STATE OF CALDIPOR NES ) 
\Ess: 
COUNTY Of LOS Geli sas) 

On this 25th day of March, in the year nineteen hun- 
dred 32, before me, Mary E. Rogers, a Notary Public in 
and for the said County of Los Angeles, State of Cali- 
fornia, residing therein, duly commissioned and sworn, 
personally appeared Joseph I. Johnson, known to me to be 
the Resident Vice-President and M. A. Page, known to 
me to be the Resident Assistant Secretary of THE 
Pei NX CASUALTY AND SURED YSCOMEPAN Y. 
the corporation which executed the within and annexed 
instrument and acknowledged to me that such corporation 
executed the same. 

IN VITNESS WHEREORS Ihave berenmtomset any, 
hand and affixed my official seal the day and year in this 
certificate first above written. 

(Seal) Mary E. Rogers 
Notary Public in and for said Los Angeles County, State 

of California. 

My commission expires Mar 11 1934 


The foregoing bond on removal is hereby approved as 
to form and sufficiency of surety, this 25th day of March, 
no o2. 

LEW is HOWE Si Pirrn 
Judge 

Received copy of the within Notice this 26th day of 

March, 1932 
DETTE he SMUCKLER 
Attorney for Plaintiff 


Memdorsed (ee eiled Nar. 26 A.M. 11:03, 1932 1. E. 
Lampton, County Clerk By W. L. Greene Deputy. 
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IN THE SUPERIORVGOURT OF Tiki si At a@m 


CALIFORNIASINGAND OK TH 
COUNT Or EOS NGEEES 


March 30, 1932, Present Hon. Lewis Howell Smith, Judge. 


Léna G. Stnucklersetcy ) 
) 
Plaintiff, ) 
) No. 332470 
VS ) 
) Dept. 43 
Liquid Veneer Corporation, etc., ) 
) 
Defendant. ) 


Petition and bond for removal to the United States Dis- 
trict Court for the Southern District of California, Cen- 
tral Division, comes on for hearing, EK. M. Smuckler ap- 
pearing as attorney for the plaintiff and Gibson, Dunn 
et al by Ira C. Powers for the defendant. Said petition 


is granted. 


ZI 


INTHE SUPERIOR GOURD OF Lila st arson 
CALIFORNIA IN AND FOR THE 
COUNT Y OB W@> ANGHEa> 


—0o0o0—— 


ifeNA G, SMUCKLER, dome ) 
basiness as HRENCH VENEER ) No. 332470. 
MANUFACTURING COM- ) 
ANY, J ORDERS OK 
Piaintit ek NiO} eer 
) CAUSsr ete 
Vs. ) Toa Seis) 
) SU INaS 
MOU VENEER CORPORA] ) DS ER 
MUON a corporation, ) COURT 
Defendant. ) 


——000—— 


On reading and filing the verified petition of LIQUID 
VENEER CORPORATION, defendant, for the removal 
of the above entitled action to the District Court of the 
United States, in and for the Southern District of Cali- 
fornia, Central Division, and upon a bond in proper form 
and with good and sufficient surety being filed in this 
court, and it appearing to the court that due notice of 
the filing of said petition and bond for removal has been 
given to the adverse parties prior to the filing of said peti- 


tion and bond, and good cause appearing therefor, 
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It IS HEREBY ORDERED that the record angie 
above entitled case be duly certified to the said United 


States District Court in the manner provided by law; 


AND IT IS FURTHER ORDERED that fo figiies 
proceedings be had in this court in the above entitled ac- 


tion. 
DATED: March 3O8193zZ, 
Lewis Howell Smith 


Judge. 


FILED Mari730, 19320 LE. LAMPT ON MG@aina, 
Clerk By M. E. Howard, Deputy. 


§ 


Ze 


STATE OF CALIFORNIA  ) 
) ss 
COUNTY OF LOS ANGELES ) No. 332470 


yi. E, LAMPTON, County Clerk imde@len somatic 
Superior Court, do hereby certify the foregoing copies 
of documents and orders consisting of 


Complaint, Bond on Libel, Notice of filing petition for 
removal including copies of Petition and Undertaking on 
removal, Petition for Removal, Bond on Removal, Min- 
ute Order of March 30, 1932 granting petition for re- 
moval, and formal Order for Removal to the District 
Wonrt o1 the United States tor the Sontherm ism icio1 
California (Central Division) in the action of © 


PENA G. SMUCKLER Sdoing business=acs FRINGE 
PeNEER MANUPACTURING COMPANY ys) 18 
OUID VENEER CORPORATION 2. corporations to 
be full, true and correct copies of all of the original docu- 
ments on file in this office, and proceedings of record 
in said action at the time Order for Removal was filed. 


IN WITNESS WHEREOF, I have hereunto set my 
hand and affixed the seal of the Superior Court this 25th 
aay or April, 1932. 

[ Seal] Ee Be yew e WUE iy, 


County Clerk and Clerk of the Superior Court of the 
State of California in and for the County of Los 
Angeles. 

Biya.  Olirisinian: 
Deputy. 


[Endorsed]: NO. 5558-C Filed Apr 25 1932. R. 
5. Zimmerman, Clerk, by M. L. Gaines, Deputy Clerk. 
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At a Stated! terin, tommt: VhesSeptember Terme ae 
1932, of the District Court onthe United Statesmen 
America, within and for the Central Division of the 
Southern District of California, held at the Court Room 
thereof, in the City of Los Angeles on Monday the 7th 
day of November in the year of our Lord one thousand 
nine hundred and thirty-two. 


Present: 


The Honorable GEORGE COSGRAVE, District 
Judge. 


Lena G. Smuckler, doing business as ) 
French Veneer Manufacturing Com- ) 


pany, ) 
Plaintiff, 
No. 5558-C-law, 


WS. 


Liquid Veneer Corporation, a corpo- 
ration, 


) 
) 
) 
) 
) 
) 
Defendant. ) 


Under date of July 11, 1932, this cause having come 
before the Court for hearing on motion of Liquid Veneer 
Corporation, a corp., appearing specially, to quash pre- 
tended service of summons, etc., and after argument of 
counsel appearing at that time having been ordered to 
stand submitted on briefs to be filed, and points and 
authorities having been filed, and duly considered by the 
Court, upon consideration whereof, it is now by the Court 
ordered that the motion to quash be granted. Exception 


to plaintiff. 


ap) 


IN THE SUPERIOR COUR! OB MEiie >i ibeOr 
CALIFORNIA IN AND ORS TIE 
COUNT Ol OS ANGERS 


LENA G. SMUCKLER, doing No. 332470 


Iisiness as FRENCH VENEER 
MANUFACTURING COM- Action brought in 
EAN Y the Superior Court 


Plaintiff, of the County of Los 
Angeles, and Com- 
VS. plaint filed in the 
Office wot sities Clerk 
EIOUID VENEER CORPORA-= of the ~ Superior 
TION, a corporation, Court of said 
Defendant. County. 


iit PHOPLE OF THE STATE OP ALIRORNIA 
SEND GREE PINGS iO. en yas i I 
CORPORATION, a corporation Defendant. 


You are directed to appear in an action brought against 
you by the above named _ plaintiff... in the Superior 
Court of the State of California, in and for the County of 
Los Angeles, and to answer the complaint therein within 
fem days aiter the service on you of this Stummions, if 
served within the County of Los Angeles, or within thirty 
days if served elsewhere, and you are notified that unless 
you appear and answer as above required, the plaintiff...... 
will take judgment for any money or damages demanded 
in the Complaint, as arising upon contract, or will apply 
to the Court for any other relief demanded in the Com- 
plaint. 
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Given under my hand and seal of the Superior Court 
of the County of Los Angeles, State of California, this 
ne Gene or IDieey OSI. 

[Seal Superior Court 
Los Angeles County | Poe evr lone 
County Clerk and Clerk of the Superior Court orgie 
State of California, in and for the County of Los 
Angeles. 
By W. L. Greene 
. Deputy. 
W. L GREENE 


NOMEGE 


APPEARANCE: “A defendant appears im ane aenion 
when he answers, demurs, or gives the plaintiff written 
notice of his appearance, or when an attorney gives no- 
lice Of appeatanee fons Coc m0 fe Cae asiae 


Answers or demurrers must be in writing, in form pur- 
suant to rule of court, accompanied with the necessary fee, 
and filed with the Clerk. 


[| Cut ] 


SPE Or Geir OR NIEX 
DEPARGME ND Cie Ais 


J, Frank C. Jordans Secretary orestate of the Starcseu 
Califormia, do lerebymeertiny. 


That on the Ist day of March, 1932, duplicate copies of 
the Complaint and Summons, in the case of LENA G. 
SMUUCKLER, vs LIOUID VENEER CORPORA BION? 
were served on me, as Secretary of State, which copies 
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were accompanied by the fee of $5.00 prescribed by Sec- 
tion 406a of the Civil Code of the State of California, 
and the statement required by said Section of the address 
of the defendant corporation, to-wit, Buffalo, New York, 
and also the address of the Pacific Coast Representative, 
et Mack, 1890 Grove Street, San Francisco, Caliiennia: 


I FURTHER “CER DUFY “that onvthesZndecay econ 
March, 1932, 1 advised the defendant corporation at tlic 
addresses above stated, by prepayed telegram, of the fact 
of the service upon me of duplicate copies of said Com- 
plaint and Summons, and that on said date I deposited in 
the United States Post Office, at Sacramento, California, 
a sealed envelop addressed, as above, with postage thereon 
fully prepayed, including postage for the transmission of 
said envelopes by registered mail, and that said enveloped 


each contained a copy of said Complaint and Summons. 


] FURTHER CERTIFY that the records of this office 
do not contain the name of said defendant corporation, 


or show the location of its offices. 


IN WITNESS WHEREOF I have hereunto set my 
hemenand caused the Great Seal or the State of California, 
to be hereto affixed this 2nd day of March, 1932. 

Grea Seal of HRA (Cee | ORD YANING 
Prate of California | Secretary of State. 


By Robert V. Jordan, 
Assistant Secretary of State. 


Bendorsed|: Siiled Dec. 22, 1932 RK. S. Zimmerman, 
ierk By J. M. Horn, Deputy Clerk 


28 


[TITLE OF COURT AND CAUSE. | 


ANSWER OF DEFENDANT LIQUID VENEER 
CORPORATION. 


Comes now the above named defendant, still appearing 
specially without submitting itself to the jurisdiction of 
the court, but especially reserving and insisting upon its 
objection to such jurisdiction as made in its motion to 
vacate, set aside and quash the pretended service of sum- 
mons herein, which motion was denied by the court with 
the privilege reserved to defendant of renewing the same 
at the time of trial, and especially challenging and deny- 
ing the jurisdiction of the court over the defendant, and 
reserving its right to so renew said motion, by way of 
answer to plaintiff’s complaint alleges as follows: 


Ie 


That defendant has no information or belief upon the 
subject of the matters alleged in paragraph I of the com- 
plaint sufficient to enable it to answer thereto, and basing 
its denial on that ground it denies each and all of the 
allegations therein contained. 


Te 


Defendant admits the allegations contained in para- 
graph [I of the complaint. 


IOUL, 


That as to the allegations contained in paragraph III 
of the complaint, defendant has no information or belief 
upon the subject sufficient to enable it to answer thereto, 
and basing its denial on that ground, denies each and all 
of the allegations therein contained. 
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That in answer to paragraph IV of the complaint de- 
fendant denies that plaintiff has for many years last past, 
or at all, been engaged in the business of preparation 
and/or manutacture and/or sale and/or exploitation of 
the articles therein mentioned, but it admits and alleges 
that for approximately two (2) years next preceding the 
month of June, 1931, intermittently and from time to time 
plaintiff sold and caused to be sold a liquid polishing ma- 
terial designated and called ‘‘French Veneer,” but denies 
that plaintiff during said period of time, or at all, had 
established or possessed a large and/or profitable business 
in the manufacture and/or sale and/or exploitation and/or 
distribution of said product French Veneer, and defend- 
ant alleges that plaintiff’s transactions involving said 
product were of a nominal nature and never yielded a sub- 
stantial, or any, profit to her. 


V. 


Defendant admits the allegations contained in para- 
graph V of the complaint. 


VE 


That in answer to paragraph VI of the complaint de- 
fendant alleges: 


(a) That it denies that for a long time prior to the 
date of the complaint, or at all, defendant has continu- 
ously and/or systematically, or at all, caused letters to be 
mailed to various customers of plaintiff for the purpose 
of injuring plaintiff’s business or the relations of plain- 
tiff with her customers, and denies that any letters mailed 
by it to persons who were customers of plaintiff were 
mailed for the purpose of wilfully and/or wrongfully in- 


30 


juring the good name of plaintiff or destroying her busi- 


ness. 


(b) That it denies that at any time, or at all, in fur- 
therance of a plan and/or scheme to injure plaintiff’s good 
name and/or reputation it wrote or caused to be written 


and/or mailed the letter set forth in said paragraph VI. 


(c) That it admits that on or about the month of June, 
1931, it wrote and mailed a letter concerning the infringe- 
ment of its trade-mark, ‘Liquid Veneer,’ addressed to 
Young’s Market, by denies specifically that in writing 
said letter, or any letter, it was prompted by any malice 
towards plaintiff, or desire or intent to injure her; and 
defendant is informed and believes and upon such infor- 
mation and belief alleges the fact to be that the letter set 
forth in said paragraph VI is not the said letter or any 


letter written and/or mailed by it. 


he 
That defendant specifically denies each and all of the 


allegations, matters and things set forth in paragraph VII 
of the complaint, save and except that it admits that the 
letter mailed by it to Young’s Market conveyed the mean- 
ing that the use of the name French Veneer as applied 
to a liquid polishing material was an infringement of de- 


fendant’s trade-mark, “Liquid Veneer.” 


WALI, 


That defendant denies specifically each and every allega- 


tion contained in paragraph VIII of the complaint in so 
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far as the same alleges or charges that plaintiff had al- 
ways or at all maintained and/or did at the time stated, 
or at any other time, maintain a good business reputa- 


tion and/or credit. 


IDS 


That defendant denies that the statements, or any of 
them, contained in the said, or any, communication ad- 
dressed by it to Young’s Market were either false, mali- 
cious or untrue, and denies that said statements, or any 
of them, were made for the purpose of destroying the 
good name and/or reputation and/or business of plaintiff, 
but alleges that any and all such communications were 
mailed in good faith and for the purpose of protecting 
defendant’s trade-mark, trade name, products and busi- 
ness from wrongful infringement and interference, and 


its customers from imposition. 


Defendant specifically denies that by reason of the pub- 
lication complained of by plaintiff, or by reason of any 
publication or publications made by defendant, plaintiff 
has been greatly or at all, injured in her reputation or 
business or personally; and further specifically denies that 
plaintiff has lost or been deprived of great, or any, gain or 
profit which would otherwise, or at all, have arisen or 
accrued to her, because of any publication of defendant; 
and defendant further specifically denies that plaintiff 
has been damaged in the sum of One Hundred Thousand 
($100,000.00) Dollars, or any sum, or at all, because or 
on account of the publication complained of by her, or 


any publication made by defendant. 
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Ao 2 HURTHER SER RATE AND ARRIVES 
TIVE DEFENSE INQMITIGATION DEFENDAW 
ALLEGES AS FOLLOWS :— 


I. 


That it repleads and realleges all and singular the mat- 
ters and things set forth in its foregoing answer and 
makes the sane a part of this defense as fully as though 
again set rortli) herem 


II. 


That the only letter written and mailed by defendant to 
Young’s Market (whether the same shall prove to be in 
the words set forth in paragraph VI of the complaint or 
not) was written and mailed under the following circum- 
stances, to-wit: 


(a) That for a period of about thirty (30) years pre- 
ceding the month of June, 1931, defendant has held, 
owned and continuously used a trade-mark and trade 
name duly and regularly issued by and registered in the 
Patent Office of the United States pursuant to and in 
accordance with the provisions of the Statutes of the 
United States applicable thereto, its said trade-mark and 
trade name being and consisting of the words, ‘“‘Liquid 
Veneer,’ under which defendant had during all of said 
time manufactured, sold and distributed a liquid polish- 
ing material in interstate commerce throughout the United 
States and other countries under said trade-mark and 
trade namie liquidmyeneen, 
became and is generally known by that name and is so 


*) 


and said polishing material 


generally known and recognized because of said name as 
produced and marketed by defendant under said trade- 
fiank and trade name, “Liquid” Veneer,” and was aname 
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a very valuable asset of defendant, and the word, “veneer” 
was and is a material and important designating part of 
said name. 


(b) That for several years prior to the month of June, 
1931, some person or persons then unknown to defendant 
but styling themselves “French Veneer Manufacturing 
Co.” had been intermittently and from time to time sell- 
ing to various retail merchants in the State of California 
a liquid polishing material known and labelled as “French 
Veneer,’ and which was made up and labelled in imitation 
of the product of defendant, known as “Liquid Veneer”; 
that defendant was then, and is now, informed and be- 
lieves that the use of said name and label, “French 


? 


Veneer,” was and is an infringement of its registered 
trade-mark and trade name, ‘Liquid Veneer,’ and alleges 
that the name, “French Veneer,” applied to a liquid polish- 
ing material had a tendency to, and did, lead the pur- 
chasing public to believe that the product so labelled and 
offered under said name was “Liquid Veneer,” the prod- 


uct of defendant. 


(c) That upon learning of the use of the name “French 
Veneer,” as aforesaid, defendant investigated the source 
and origin of said product, “French Veneer,” and the 
identity of said French Veneer Manutacturing Co., and 
as a result of said investigation learned that French Ve- 
neer Manufacturing Co., was in fact the plaintiff herein; 
that thereupon defendant complained to plaintiff of her 
infringement of its trade-mark and trade name, whereupon 
she denied and disclaimed responsibility for the origin and 


marketing of said product, “‘I*rench Veneer.” 


SS 
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That fully believing, notwithstanding the disclaimer of 
plaintiff, that she was in fact the French Veneer Manu- 
facturing Co., and was responsible for the marketing of 
said product and the infringement of its trade-mark and 
trade name, defendant fully and carefully investigated the 
financial responsibility of plaintiff and her ability to re- 
spond in damages for infringement of its said trade- 
mark, and its rights thereunder, as aforesaid, and prior to 
the writing and mailing of the letter which it did write 
and mail to Youngs Market, it did learm front relia 
and responsible sources, in which it reposed, and still re- 
poses, great faith and confidence, that plaintiff and the 
said fictitious name and entity, “French Veener Manu- 


? 


facturing Co.,” were and are one and the samme, and were 
and are without financial responsibility, and that they 
and each of them had been adjudicated bankrupt in the 
bankruptcy courts of the United States for the Southern 
District of California, Central Division, and at the time 
of writing and mailing to Young’s Market the letter afore- 
said, it in good faith believed that plaintiff had and was 
infringing its said trade-mark and trade name, and that 
plaintiff had endeavored to avoid discovery of her iden- 
tity as the producer and marketer of ‘‘French Veneer,” 
and that she had, upon being charged therewith, denied 
her identity as the person responsible for such production 
and marketing, and that she was so without financial re- 
sponsibility; that defendant had no recourse against her 
at law, and in the light and knowledge of the facts afore- 


said, and without malice or purpose to injure plaintiff, but 
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with the good faith and purpose of protecting itself from 
loss and injury by infringement of its trade-mark and 
trade name, and for the purpose of avoiding the necessity 
for taking legal proceedings against innocent parties, it 
did write and mail the letter aforesaid, fully believing that 
it was, and each and all of the statements therein con- 


taimed were, in every respect true. 


Soe ot Une Se PARA NDP eo ie 
PMVMATIVE DEFENSE BY PLEAS OW “Trt 
mor, DEFENDANT ALLEGES -AS” FO 
LOW 5d :— 


iL. 


That defendant repleads and realleges all and singular 
the matters and things set forth in its answer and first 
affirinative defense and makes the same a part of this de- 


fense as fully as though again set forth herein. 


JH 


That defendant alleges that the matters and things 
stated in the letter written and mailed by it to Young’s 
Market as aforesaid (whether the same be in the words 
set forth in paragraph VI of the complaint or not) were 
and are true; that the inanufacture, advertisement and 
sale by plaintiff of her said product under and by the use 
of the said trade name and label, “I*rench Veneer,’ con- 
stituted, and constitutes, an infringement of defendant’s 
trade-mark and trade name, “Liquid Veneer,’ and in- 


fringed, and infringes, upon defendant’s exclusive rights 
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under its said trade-mark and trade name, and plaintiff's 
acts in the manufacture, advertisement, sale and market- 
ing of said product under saidname and label, “French 
Veneer,” were wrongful and in violation of defendant’s 
rights; that when defendant endeavored to discover the 
identity of French Weneer Manutacturine €o,, andmlo. 
cate the source of said prodtct, “Preich Veneer, plainene 
did attempt to avoid discovery and did move her place 
of business to a new location, and when found and charged 
with responsibility for using said trade name and label, 
“French Veneer,” denied) her identity as Mrench) Veneer 
Manufacturing Co., and disclaimed responsibility for the 
marketing and selling of said product, “French Veneer,” 
that in truth and in fact plaintiff was at the time of the 
publication complained of without financial responsibility, 
and had been theretofore adjudicated, and was then, a 


bankrupt, and was without financial, or any, credit. 


That by reason of the facts aforesaid the publication 


coniplained of in the complaint is true. 


WHEREFORE, defendant prays that plaintiff take 
nothing, and that her action be dismissed. 
O’CONNOR & DIVET 
By Ae GaeDivet 
By J.P. i. O'Connor 
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SlATE OF NEW YORIG® 
County of ERIE os: 
Oily OF BUBEALO ) 


Martin J. Cabana being by me first duly sworn, de- 
poses and says; that he is an ofhcer, to wit: the Vice- 
President of The Liquid Veneer Corporation, a Corpo- 
poration, the defendant in the foregoing and above en- 
titled action; that he has read the foregoing Answer and 
knows the contents thereof; and that the same is true 
of his own knowledge, except as to the matters which are 
therein stated upon his information or belief, and as to 


those matters that he believes it to be true. 


Martin J. Cabana 


Subscribed and sworn to before me this 30th day of 
October, 1933 


[Seal ] C. B. McCollum 


ietary Public in and for the County of Erie, State of 
New York. 


[Endorsed]: Received Nov. 8, 1933, Pelton, Warne & 
Balter Attorneys for Plaintiff By Tanner. Filed Nov. 
Oye oss. R. 5. Zininerman Clerk By L. Wayne Thomas, 
Deputy Clerk. 
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[TiTLe oF CouRT AND CAUSE. ] 


Ammendment to Complaint 


Leave of court having first been obtained, plaintiff 
amends her complaint on file herein in the following re- - 


spects, to-wit: 


Il 


Amending paragraph II thereof to read as follows: 


That at all times herein mentioned, LIOUUD \ 2 Nieiaks 
CORPORATION was, and now is, a corporation organ- 
ized and existing under and by virtue of the laws of the 
State of New York and has been and now is doing busi- 


ness in the State of California. 


Nal 
Amending paragraph VI thereof to read as follows: 


That for a long time prior to this date, the defendant 
has continuously and systematically and for the purpose of 
injuring the reputation and business conducted by this 
plaintiff, caused letters to be mailed to various customers 
of this plaintiff for the purpose of destroying the business 
relations that existed between plaintiff and her custom- 
ers, and that said letters were written of and about the 
plaintiff and for the purpose of wilfully and maliciously 
injuring the good name of the plaintiff and for the fur- 
ther purpose of destroying the business that plaintiff has 
established in the State of California and elsewhere, and 
that within one year last past the defendant, in further- 


ance of its plan and scheme to injure and destroy the 


Se 


plaintiff’s good name and reputation did wilfully and ma- 
liciously compose, publish and cause to be published a 
letter of and about the plaintiff and addressed to Young’s 
Market Company at Los Angeles, California, which letter 


reads as follows: 


“LIQULD VENEBR CORPORA TION 
EON DON, ENGLAND ** BRIDGBURG, CANADA. 


Manufacturers of 


HOUSEHOLD AUTOMOMN Eh SrPaerei ins 


Bitialey Ne ey. 
We se A 


Jiu 2 3 


Young’s Market, 
7th Street, 


Los Angeles, California. 


Gentlemen :— ATTEN. General Manager 


Our inspector reports your selling and offering for 
Balesa product called “French Veneer,” this is to inform 
you that our attorneys have advised us this is a flagrant 
violation of our trademark “Liquid Veneer” as well as 


our common law rights. 
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We recently found this product on sale at the May 
Company. We have explained our position to the May 
Company and they have taken the product off sale and 
have promised that they will no longer sell it. You per- 
haps know, or you can ascertain from any patent attorney, 
that the sale of an infringing product by a dealer or job- 
ber, is looked upon in the United States District Courts 
as contributory infringing, and such dealer or jobber is 


equally liable with the manufacturer of the product. 


We have had more or less difficulty with these people 
who manufacture this so-called “French Veneer,’ have 
tried to purchase evidence against them individually, but 
they moved around from one place to another, denied 
their identity when we did catch up with them and after 
investigating them found their financial condition such as 


would not warrant litigation. 


It is a different matter, however, where we find a re- 
sponsible house, like yourselves, handling an infringing 
product, because at the end of a law suit we will be able 
to collect damages as well as secure a permanent injunc- 
tion restraining you from ever again selling or offering 


for sale said infringing goods. 


When a manufacturer induces you to sell his infring- 
ing product, he is selling you a lawsuit.. We are not in 
business to sue people, we much prefer doing them a 
favor, but you will see that we are only endeavoring to 
protect our property, just as you or anyone would do if 


in our position. We, therefore, request that you imme- 
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diately discontinue the sale of this infringing product and 


advise us to that effect promptly. 


The manufacturer of this product if desirous of build- 
ing a business rightfully his own, could easily choose many 
names without taking part of a name belonging to some- 
one else, who has spent a fortune in building up their busi- 


ness under that name. 


His object for adopting the name ‘‘French Veneer” is 
obvious. He is trying to trade on our rights. We have 
evidence now of the innocent housewife purchasing 
“French Veneer” which she had been using for years. 
This housewife on finding that she had purchased the 
wrong Veneer returned it to the May Company and re- 


ceived the proper genuine “Liquid Veneer.” 
We will await your prompt reply, and remain, mean- 


while, 


Yours very truly, 
LOCI DS VE NE EkS CORPORAHON 
MARTIN J. CABANA 
Vice President.” 


Harry Graham Balter 
Pittorney or Plaintifi 


amdorsed|: Filed May 9, 1935. R. S. Zimmerman, 
iio by Francis EK. Cross, Deputy Clerk 
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[Title on @ourT AND @AUcE,| 


AMENDMENT TO ANSWER OF DEFENDANT 
LIOUID VENTE BREGORPORATION 


COME NOW the defendant above named still appear- 
ing specially without submitting itself to the jurisdiction 
of the Court but especially reserving and insisting upon 
its objection to such jurisdiction as made in its motion 
and motions to vacate, set aside and quash the pretended 
service of summons herein, which motion was denied by 
the Court with the privilege reserved to the defendant of 
renewing the same at the time of trial and which motion 
has been so renewed, and especially challenging and de- 
nying the jurisdiction of this Court over the defendant 
and reserving all rights with reference to the jurisdiction 
of said Court over this defendant, and leave of Court 
being first had and obtained, files this its amendment to 
its answer to plaintiff's complaint on file herein, and as a 
third, separate, further and affirmative defense alleges as 


follows: 


Il, 


Defendant refers to paragraph II of its further, sep- 
arate and affirmative defense in mitigation as contained in 
the original answer on file herein (said defense being the 
first, separate and affirmative defense pleaded in said orig- 
inal answer) and incorporates each and every allegation 
in said paragraph I] contained in this its third, separate, 
further and affirmative defense as if herein repleaded and 
realleged in full. 
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That at all times herein mentioned, Young’s Market 
was a customer of the defendant and a retail distributor 
of its product, ‘Liquid Veneer’; that as such customer 
and such distributor the said Young’s Market was in a 
trade relation with the defendant above named and was 
interested in its product. ‘hat both of said parties were 
mutually interested in each other by reason of their busi- 
ness relations in the manufacture, sale and distribution of 
said “Liquid Veneer”; that the defendant’s particular and 
special interest in relation to Young’s Market was of such 
a nature that if the said Young’s Market was engaged in 
distributing or selling a product which, in the honest belief 
of defendant, was in fact infringing on their product 
“Liquid Veneer”, that it became the duty of said defend- 
ant to notify and call to the attention of said Young’s 
Market its potential liability to the defendant for so doing. 
Conversely, it was in the interest of said Young’s Mar- 
ket, as a distributor of ‘Liquid Veneer” and as a customer 
of the said defendant and as a distributor of its product, 
not to handle another product which, on account of the 
trade name under which such other product was being 
sold, was or nught be an infringement or in violation of 
the rights of the said defendant or which might subject 
said Young’s Market to lability and damage as a con- 
tributory infringer. That therefore, on account of the 
mutual business interests and relations existing between 
said parties, the letter as so written was, becaine, and re- 


mained a privileged communication between the parties; 
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that defendant had probable cause for believing and did 
believe the statements in said letter to be true; that the 
letter was written by the defendant in the performance 
of such duty and in the furtherance of such interest and 
in the belief of the truth thereot and without malicesto- 
wards the plaintiff and was accordingly, in all respects, 
privileged. 

WHEREFORE, defendant prays judgment in accord- 
ance with the prayer of its original answer on file herein, 


of which this amendment is a part. 


PAUL YS sSHibEn ANSE See 
Attorney for Defendant 
(Special Appearance Only) 


Ofhce & Py Oy yiddiess, 
1712 Wilber tyaa ken aee 
Buftalo, New York. 


STATE OF CALIFORNIA ) 
) ss.: 
COUN SOE OssANGELES ss) 


PAUL V. SHEEHAN, being by me frst duly sworn 
deposes and says: that he is the attorney for Liquid 
Veneer Corporation, a corporation, the defendant in the 
above entitled action; that he has read the foregoing 
Amendment to Answer of Defendant Liquid Veneer 
Corporation and knows the contents thereof; and that the 
same is true of his own knowledge, except as to the mat- 
ters which are therein stated upon his information or be- 
lief, and as to those matters that he believes it to be true; 
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that there are no officers of said defendant within the 
State of California and that for that reason affant makes 
this verification on behalf of said defendant. 


Paul V. Sheehan 


Subscribed and sworn to before me this 9th day of 
May, 1935. 
| Seal | Meredith Koch 
Notary Public im and for the) County imlos “imeeles, 
Stare o1 (Calitermia: 


[Endorsed]: Filed May 9, 1935. R. S. Zimmerman, 
Clerk By Francis E. Cross, Deputy Clerk. 


iii: ofr COURT AND CAUSE. | 


WEIRD TL Oe Ish B UI 


We, the jury in the above entitled case, find in favor 
of the plaintiff, and assess her actual or compensatory 
damages in the sum of $11,000.00 dollars ($................ Ve 
and her punitive or exemplary damages in the sum of 
mee00.00 dollars ($.......---..---. ), making a total of Twenty 
Thousand dollars, ($20,000). 


Dated: Los Angeles, May 9 1935. 
California, 


Geo. M. Adair 
Foreman of the jury. 


Itmdorsed|: Filed May 9, 1935, R. S. Zimmerman. 
lerk, By Francis &. Cross, Deputy Clerk. 
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[TiTLeE oF CouRT AND CAUSE. ] 


JUDGMENT. 


On the 7th day of May, 1935, this cause came on for 
trial before the Court and a jury to be therein duly im- 
panelled; Harry Graham Balter, Esq., and Isador I. 
Smuckler, Esq., appearing as counsel for the plaintiff, and 
Paul V. Sheehan, Esq., appearing as counsel foretite 
defendant: thereupon a jury was impanelled and sworn 
as the jury to try this cause; and evidence, both oral and 
documentary, having been introduced on said day by re- 
spective counsel, and on the following days: May 8th 
and 9th, 1935; and during the trial of this cause certain 
motions of respective parties having been denied and/or 
granted as reflected by the minutes of the Court in this 
trial; and the testimony being closed, the cause, after 
argument of respective counsel, and the instructions of 
the Court, was submitted to the Jury for its considera- 
tion and verdict; and on the 9th day of May, 1935, the 
Jury having returned into the Court-room, and having 
presented its Verdict, which was read by the Clerk, and 


is as follows, to-wit: 


“IN THE DISTRICIM COURT OR HE Ui 
STATES, IN AND FOR PHE SOUTHER NSIpie= 
TRICT OF CALIFORNIA. CENTRAL DIVISIOn 
Lena G. Smuckler, Plamtitt Vs. Liquid Veneer Corspeea 
corp., Defendant No. 5558 C. Law. VERDICT OF 
THE JURY. We, the jury in the above entitled case, 
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find in favor of the plaintiff, and assess her actual or 
compensatory damages in the sum of $11,000.00 dollars 
Se ); and her punitive or exemplary damages 
mietie cum of S900000) dollars (3) 2s. eee ), making 
a total of Twenty Thousand dollars, ($20,000). Dated: 
Los Angeles, California May 9, 1935. Geo. M. Adair 


Foreman of the jury.” 
and the Court having ordered that said Verdict be filed 
and entered, and that Judgment be entered accordingly ; 


NOW, THEREFORE, by virtue of the law and by 


reason of the premises as aforesaid, 


iis ORDERED, ADIJUDGED andepre CREED: 
That the Plaintiff, Lena G. Smuckler, doing business 


as French Veneer Manufacturing Company, do have and 
recover of and from the Defendant, Liquid Veneer Cor- 
poration, a corporation, the sum of Twenty thousand 
($20,000.00) Dollars, together with her, Plaintiff’s costs, 
taxed herein at $46.42. 


BEDGMENT ENTERED AND RECORDED MAY 
Heit, 1935. 


R. S. ZIMMERMAN, Clerk, 


By Francis E. Cross, 
Deputy Clerk. 


— 


48 


Ateoustated tern, towwit. Dae september lernige wae: 
1935, of the District Court of the United States of Amer- 
ica, within and for the Central Division of the Southern 
District of California, held at the Court Room thereof, 
in the City of Los Angeles on Friday the 27th day of 
September in the year of our Lord one thousand nine 


hundred and thirty-five 
Present : 


The Honorable: Geo. Cosgrave, District Judge. 


Lena G. Smuckler, doing business  ) 
as French Veneer Manufacturing ) 


Company, Plaintiff, ) 
VS. ) No. 5558-C-Law. 
Liquid Veneer Corporation, ) 


Defendant. ) 


This cause having come before the Court on Septem- 
ber 9th, 1935, for hearing on Motion of the defendant to 
set aside verdict and judgment, and for a New Trial, pur- 
suant to Notice ‘led Jmly 9th, 1935, and aroumenmmon 
counsel thereon having been heard, and said Motion there- 
upon ordered submitted; the Court, after due considera- 
tion, and being now fully advised in the premises, orders 
said Motion to set aside verdict and for a new trial, 


denied. Exception to defendant. 
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[TiTLE oF CourT AND CAUSE. ] 


NOTICE OF FILING 23ND EODeGI Gap It ESO r 
EXCEPTIONS, AND NOTICB SOR TIE RING 
ON SETTLEMENT Om Vib eS 7c) iis 


TO LENA G. SMUCKLER, plaintiff above named, and 
tomher attoriceys, FLARKY GRAM INESE ed Ek 
AND ISADOR lt SMUGKLER: 


MOU WILL PLEASE TAKE NO VGH tap tierde- 
fendant in the above entitled action filed and lodged in 
the office of the Clerk of the above entitled Court on the 
2nd day of December, 1935, its proposed Bill of Excep- 
tions in said case with the view of having the same settled 
amd) inade a part of the record on appeal; that a copy of 
said Bill of Exceptions, with a copy of this Notice, is 
herewith served upon you. 


eh Ast TAKE FURTHER NOWCE that the de: 
fendant will bring on for settlement his proposed Bill of 
Exceptions filed herein on the 2nd day of December, and 
the amendments proposed thereto by you, if any, on the 
16th day of December, 1935, at the hour of 9:30 o’clock 
A. M., or as soon thereafter as counsel can be heard, 
in the Chambers of the Hon. Geo. Cosgrave, Judge of the 
above entitled Court in the Federal Building, Temple and 
Main Streets, in the City of Los Angeles, and District 
aforesaid. 


ie ED: This 2nd day of December, 1935. 


BIC KSPR PARKE CATLIN 
PU ero RAIN, 


By W. G. Danielson 
Attorneys for defendant. 
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RECEIPT IS HEREBY ACKNOWLEDGEDS@s: 


Harry Graham Balter and Isador I. Smuckler, attorneys 
for the plaintiff, Lena G. Smuckler, doing business as 
FRENCH VENEER MANUFACTURING COM- 
PANY, of a copy of the proposed Bill of Exceptions, and 
a copy of the Notice of the filing of said Bill of Excep- 
tions and of the hearing on the settlement of said appeal, 
tits 2d day ot Wecymloo5, 


HARRY GRAHAM BALTER 
ISADOR TI Ss MUGICEE TS 


By Harry Graham Balter 
Attorneys for Plaintiff. 


[Endorsed]: Filed Dec. 4, 1935, R. S. Zimmerman, 
Clerk By Robert P. Simpson Deputy Clerk. 
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[Tire of CourT AND CAUSE. | 


BILL OF EXGEE TORE: 


BE IT REMEMBERED that thisteatse came on ion 
trial before a jury in the Court presided over by the Hon. 
Geo. Cosgrave, Judge of the above entitled Court, on the 
7th day of May, 1935, and continued through and includ- 
ing the days of May 8th and 9th, 1935, on which latter 
date it was submitted to the jury and verdict returned 
awarding plaintiff judgment against defendant in the sum 
of $11,000.00 general damages and $9,000.00 punitive 
damages, the plaintiff being represented by Harry Gra- 
imme ipalter, Esq., and Isador I. Smiuckler; Msq., and the 
defendant being represented by Paul V. Sheehan, Esq. 

Prior to the introduction of any evidence upon the 
merits of the complaint of plaintiff certain proceedings 
were had in this cause in the nature of motions, filing 
of affidavits, evidence in defense of motion to vacate and 
set aside service of summons and to quash the same, ob- 
jections, orders and rulings of the Court, etc., and which 
are as follows, to-wit: 


POnlON TO QUASH PRETENDED SERVICE 
OF SUMMONS ON DEFENDANT. 

After order made by the Superior Court of the State 
of California, in and for the County of Los Angeles, on 
March 30, 1932, transferring this cause to the United 
States District Court, and the various papers filed in said 
Superior Court were certified by the Clerk thereof and 
filed with the Clerk of this Court on April 25, 1932, the 
defendant, on May 2, 1932, served and filed its motion to 
vacate, set aside and quash the pretended service of sum- 
mons upon the defendant and which motion was sup- 


Sy 


ported by Points and Authorities and is in the following 
terms, to-wit: 


“MOTION TO QUASH 


COMES NOW the defendant, Liquid Veneer Corpora- 
tion, and appearing specially and for the purpose of this 
motion only, and without in any manner submitting itself 
to the jurisdiction of the above entitled Honorable Court, 
moves the said Court to vacate and set aside the alleged 
and pretended service of summons upon the said defend- 
ant, upon the following grounds: 


[. 

That the said pretended service of summons upon de- 
fendant was made on March Ist, 1932, by serving a copy 
of the complaint and summons upon Frank C. Jordan, 
Secretary of State of California. 


Il. 

That the said defendant was not on the Ist day of 
March, 1932, or at any time during the year 1932 or prior 
thereto, and is not now a resident or citizen of the State 
of California or of the Southern District of Calitomnia 
Central Division, and was not on the Ist day of March, 
1932, or at any other time during said year or at any 
time prior thereto, and is not now transacting or con- 
ducting or carrying on any business within the said State 
of California or the Southern District of California, Cen- 
tral Division; and that the defendant was not on the said 
ist day of March, 1932, or at amy otter time, and ismmes 
now subject to the jurisdiction of the above entitled Hon- 
orable Court, or to the jurisdiction of any Court, either 
State or Federal, within the State of California; that said 
defendant has not authorized the Secretary of State, nor 


a 


any deputy of said Secretajysor State; mon amyotlcw pcr 
son within the State of California, to represent it, or to 
receive service of process or summons for or on its behalf. 


ue 

That the defendant was not on the Ist day of March, 
1932, or at any other time, and is not now, a resident of 
Piece otate ot Calitornia or oi the Souther ictrict sot 
California, Central Division; nor was said defendant on 
said Ist day of March, 1932, or at any other time, within 
the said State of California or the Southern District of 
California, Central Division, or subject to the jurisdiction 
of this Honorable Court or of any other Court, or the 
Sapenior Court of the State of Caliiornia invand for the 
County of Los Angeles, wherein said action was com- 
menced, and has not consented and does not consent to 
be sued either in said Superior Court of the State of Cali- 
fornia, County of Los Angeles, or in said Southern Dis- 
trict of California, Central Division. 

Said motion will be made upon all the files and papers 
in said cause and upon the affidavits of Martin J. Cabana, 
Robert V. Jordan and Fred D. Morgan, attached hereto 
and served and filed herewith. 

DATED: Los Angeles, California, April 29th, 1932. 

NORMAN S. STERRY, 
GHNESOUN, IDICONIN (CINCOM CISEEIR, 
De Noniiaies. Sterry 
Attorneys for defendant Liquid Veneer Corporation, a 
corporation, appearing specially and for the purpose 
of this motion only. 


In the opinion of counsel the foregoing motion to quash 
is well taken and is not interposed for purposes of delay. 
Norman S, Sterry, ” 
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The following affidavits were filed on said May 2nd, 
1932, in support of said Motion to Quash. 


“APPIDAVIT OBTOBER I =/ORDAK 


STATE OF CALIFORNIA,  ) 
) ss 
COUNTY OF LOS ANGELES, ) 


ROBERT V. JORDAN, being first duly sworn, de- 
poses and says: 


That he is and at all times herein mentioned was Assist- 
ant Secretary of State of the State of California; that on 
March Ist, 1932, there was received by mail in the office 
of the Secretary of State of the State of California, in 
the City of Sacramento, said State, copies of the summons 
and complaint in the above entitled action. That no pro- 
cess or papers of any kind or character in the above en- 
titled action have been delivered to or received by the said 
Secretary of State, except as aforesaid. 


That there are not now on file, nor have there ever 
been on file in the office of the Secretary of Statewain) 
copies of the Articles of Incorporation of Liquid Veneer 
Corporation, or any statement of Liquid Veneer Corpo- 
ration of any kind or character, or any designation of 
any person as the agent of Liquid Veneer Corporation for 
services of process or authorized to receive service of 
process, or any consent of Liquid Veneer Corporation to 
any service or process of any document or paper of any 
kind or character for or on behalf of Liquid Veneer Cor- 
poration. That Liquid Veneer Corporation is not a cor- 
poration organized or existing under or by virtue of the 
laws of the State of California, and is not now and never 
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has been at any time qualified to do business in the State 
of California. 
ROBERT Va JORDAN 


Subscribed and sworn to before me this 21st day of 
emia), 1932. 
BG. FRIE BNO 27 ae 
Notary Public in and for the County of Sacramento, 
State of California. 
iM Com. Exp. 1719733." 


ABEIDANIT OF NARDIN [ae sine 


STATE OF NEW YORK) 
COUNTY OF ERIE ) Ss 
CITY OF BUFFALO ) 


MARTIN J. CABANA, being duly sworn deposes and 
says: 

miat he is a resident of the City of Buttalo, County 
of Erie, State of New York, is executive vice president of 
Liguid Veneer Corporation, Defendant above named, and 
is is charge of sales; that said Defendant is a business 
Corporation duly organized and existing under and by 
virtue of the laws of the State of New York with an 
office and principal place of business in the City of Buf- 
falo, New York; that said Defendant is now and has 
been at all the times herein mentioned engaged in the 
manufacture and sale of household and automotive speci- 
alties, and that, excepting such business as is transacted in 
the State of New York and in small part abroad, said 
business is wholly in interstate commerce. 


iiiatesaid Wetendant above named is not now, nor has 
it ever been at any time, engaged in or been doing busi- 
ness in the State of California, nor has it at any time 
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maintained an office or place of business anywhere within 
said State; that it has not now, nor has it ever had any 
officers, or agents in said State; nor has it at any time 
ever designated or authorized in the State of California 
any person, firm or corporation whatsoever to accept serv- 
ice of process upon it or otherwise; that at no time has 
Defendant above named ever had any officers, agents, 
person or persons upon whom process could be served re- 
siding in the State of California, nor has it ever had at 
any time any property, either real or personal, within said 
State, excepting goods “in transit”. That at no time has 
the Defendant Corporation ever filed its Articles of Incor- 
poration with the Secretary of State of the State of Cali- 
fornia or made any effort to qualify itself to do business 
within the State of California and that it has never desig- 
nated or authorized the Secretary of State of the State of 
California, or one E. C. Mack, or any other person within 
said State of California to receive or accept notices or 
summonses or other process for or on behalf of said 
Corporation. 


That E. C. Mack, party to whom Plaintiff herein caused 
certain papers herein to be mailed in the State of Cali- 
fornia, is not now, was not on the Ist day of March 1932, 
nor has he ever been prior to or since said date, an officer 
or agent of Defendant Corporation above named. That 
said Mack is a traveling salesman only, having no connec- 
tion with Defendant other than soliciting orders for its 
products on a commission basis and that he travels in 
States other than California, including Washington and 
Oregon. 


That Defendant in the course of its business ships on 
orders received at the home office its products direct from 
Buffalo, New York, and makes interstate shipments to 
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persons, firms or corporations in California and elsewhere 
on the Pacific Coast who desire to order and purchase its 
products; that some of said shipments while in transit 
are at times redistributed by public warehouse forwarders 
to their points of ultimate destination when previously 
bulked for freight economy on transcontinental journey. 


That all orders from customers, wholesalers, jobbers or 
retailers, are sent to Defendant at Buffalo, received by 
Defendant at Buffalo, entered 1n books at Buffalo, are 
made up in Buffalo, goods therefor shipped from Buffalo 
and said orders are obtained almost wholly by a mail 
order system. That Defendant has been in business about 
forty years and has had for many years a customer trade 
which orders by mail; that invoices for goods are sent out 
from Buffalo by mail with bill of lading and thereafter 
periodically, that all goods are sold on credit; that only 
at rare intervals are goods sent C.O.D. with sight draft 
attached to bill of lading; that customers themselves take 
or cause to be taken from carriers their shipments of 
goods on arrival at point of destination in California and 
elsewhere; that all credits, charges and payments for 
goods are made at Buffalo, New York and nowhere else 
emer all sates shipments are F.O.B. Buffalo. 

That Defendant has never transacted any business 
within said State of California other than the shipment in 
interstate commerce of its products into said State and 
the necessary details in connection therewith. 


MARTIN J. CABANA 


Subscribed and sworn to before me this 21st day of 
April, 1932. 

ea. McCOLLUM 
Notary Public, Erie County, N. Y.” 
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STATE OF NEW YORK ) 
COUNTY OF ERIE ) Se 
CITY OF BUFFALO ) 


FRED D. MORGAN, being duly sworn deposes and 
says that he is a resident of the City oi Buftalo, Comm, 
of Erie and State of New York, and is an officer to-wit: 
Secretary and General Manager of Liquid Veneer Corpo- 


ration, Defendant above named. 


That said Defendant is now and was at all the times 
herein mentioned a Corporation duly organized and ex- 
isting under and by virtue of the laws of the State of 
New York, with an office and principal place of business 
at No. 375 Ellicott Street, im said City oft Buttaloweinen 
said Corporation is engaged in the manufacture and sale 
of household and automotive specialties, its principal 
product for many years being a furniture polish called 
“Liquid Veneer”; that, excepting such business as is 
transacted in the State of New York and foreign in small 
part, the business of Liquid Veneer Corporation is wholly 


interstate. 


That said Corporation has not now nor did it have 
prior to, since or on March Ist, 1932, the date upon which 
papers herein were mailed to the Secretary of State of 
California as deponent is informed, an office or place of 
business anywhere within the Statevor Caliichiia weiner 
it had no officers or agents in the State of California or 


elsewhere during any of said times mentioned; that it 


Se. 
had no property, either real or personal in said State 
of California during the times mentioned excepting occa- 
sional merchandise in transit; that at no time has the 
Defendant above named ever designated any person or 
persons, firm, or corporation upon whom process could 


be served within the State of California or elsewhere. 


Miiat at no time has the Delendant Corporations eyer 
filed its Articles of Incorporation with the Secretary of 
State of California or made any effort to qualify itself to 
transact business within the State of California and that 
it has never designated, appointed, authorized or other- 
mace cnipowered, the Secretary of State on the State of 
California, KE. C. Mack or any other person or persons, 
or any firm or corporation within said State of California 
to receive or accept notices or summonses or other process 


for or on behalf of said Corporation. 


That at no time has E. C. Mack, person to whom 
papers herein were mailed on March Ist, 1932, as de- 
ponent is informed, ever been an officer, agent, servant 
or employee of Defendant Corporation, except that he 
is a traveling salesman soliciting orders for Defendant’s 
products on a commission basis only. That he travels 
not only in the State of California but also in the State 


of Oregon, Washington and elsewhere interstate. 


That Defendant’s business transacted within the State 
of California is wholly interstate commerce in that all its 
products are manufactured in Buffalo, sold in Buffalo 


and shipped from Buffalo to customers in California di- 
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rect by common carriers; that for purposes of economy 
at times some goods are bulked in transcontinental freight 
shipments to one point in said State and thereafter re- 
distributed by public warehouse forwarders to points of 
their ultimate destination; that almost all orders for goods 
from customers are réceived at Buffalo by niailedinecs 
from customers themselves, are entered at Buffalo, cred- 
ited and charged at Buffalo, filled at, and shipped from 
Buffalo, and collected for and paid for at Buffalo. 


That Defendant has never transacted any business with- 
in the State of California other than the shipment of 
goods into said State in interstate commerce and the 


necessary details in connection with said shipments. 


FRED D. MORGAN. 


Subscribed and sworn to before me this 21st day of 
April, 1932. 


C. Bo McCOLEUN 
Notary Public, Erie County, No YY.” 


The hearing upon said Motion was duly set for the 
Oth day of May, 1932, and was thereafter from time to 
time continued to: July Miyele32: 


That prior to the date of said hearing and on or about 
May 19, 1932, the plaintiff filed the following affidavits 
in defense of said Motion to vacate, set aside and quash 


pretended service of summons. 
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“APFFPIDAVIT OF EitNA Ga iwGierini 


EiATE OF CALIFORNIA 
) ss 
COUNTY OF LOS ANGELES ) 


LENA G. SMUCKLER, being duly sworn, deposes 
and says: That she is the plaintiff in the above entitled 
action: that the defendant, Liquid Veneer Corporation, 
maintains a stock of merchandise at the Haslett Ware- 
house Co., formerly Lawrence Warehouse Company, at 
the warehouse known as No. 19, located at 285 Brannan 
Street, San Francisco, Calitornia, and also at 37 Drum 
Street, San Francisco, California; that she has seen orders 
in the possession of said Lawrence Warehouse Company 
executed by the defendant herein, Liquid Veneer Corpo- 
ration, ordering said warehouse company to ship mer- 
chandise out of the stock on hand to various concerns in 
mew orate of California; that Jf. C. Mack lias called ‘on 
your afhant enumerable times, as agent for the defendant 
herein, and has endeavored to adjust differences that have 
arisen between the parties hereto; that enumerable orders 
for the merchandise of the defendant herein ordered by 
concerns in Los Angeles, California, are ordered by the 
defendant herein to be filled from the above mentioned 
stock at San Francisco. 


EEN SG oituCKLER 


Subscribed and sworn to before me this 17th day of 
May, 1932. 


ELIJAH M. SMUCKLER. (SEAL) 


Notary Public in and for said County and State.” 
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CED AY TT OF (ih) AE MSU CiiEn k 


STATE OF CALIFORNIA  ) 
) ss 
COUNTY OF LOS ANGELES ) 


ELIJAH M. SMUCKLER, being duly sworn, deposes 
and says: That he is the attorney for the plaintiff here- 
in; that he has investigated the fact as to whether or not 
the defendant herein is doing business in the State of 
California, and maintains a stock of merchandise in the 
State of California from which to fill orders from custom- 
ers in the State of California; that his investigation 
showed that the defendant herein keeps goods, wares and 
merchandise stored with a public warehouse in the City 
of San Francisco known as the Haslett Warehouse Co., 
formerly the Lawrence Warehouse Company, at its ware- 
house No. 19, located at 285 Brannan Street, San Fran- 
cisco, California; that said Haslett Warehouse Co., for- 
merly Lawrence Warehouse Company, is a public ware- 
house and that said goods, wares and merchandise be- 
longing to the defendant herein are held at said warehouse 
subject to the order of the defendant herein; that said 
merchandise is shipped out on orders received by the de- 
fendant herein subsequent to the time that said merchan- 
dise is placed in said warehouse. 


BLAH Me sMUCKER 


Subscribed and sworn to before me this 18th day of 
May, 1932. 


SAMMI DG oa 
Notary Public in and for said County and State.” 
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On said July 11, 1932, the date of said hearing, the de- 
fendant filed the folowing affidavits in further support 
of its Motion and in reply to the affidavits of said Lena 
G. Smuckler and Elijah M. Smuckler. 


“ABPIDAVIN OB i Co MENG 


SE OF OREGON, ) 
) ss 
COUNTY OF KLAMATH,  ) 


E. C. MACK, being first duly sworn, deposes and says: 

That he is now and for some time has been a traveling 
salesman, his territory comprising the Pacific Coast area, 
which includes the State of Washington, Oregon, Nevada, 
Montana, Idaho and Northern California. That his duties 
are confined entirely to soliciting, within said territory, 
orders for the manufactured products of Liquid Veneer 
Corporation, of the City of Buffalo, State of New York, 
defendant above named, said orders being forwarded 
for acceptance by the said corporation at its Home Office 
in the City of Buffalo. That no sales are or have been 
made by affiant of any of defendant’s goods, wares or 
merchandise within the State of California, affant merely 
soliciting orders for defendants manufactured products, 
which orders, as aforesaid, are transmitted to defendants 
at its home office in the City of Buffalo for acceptance. 


Affiant states that his compensation its based entirely 
upon commission on the orders obtained by affiant and ac- 
cepted by defendant, as aforesaid. 


Afhant further states that he has never been author- 
ized to represent the said corporation in any other way 
or manner or to transact or conduct any business upon its 
part. 
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Deponent further states that he never called upon 
Lena Ge Sinuckler tor the purpose of “selling “heme, 
goods, wares or merchandise of the defendant corpora- 
tion; that deponent has never had any conversations with 
Lena G. Smuckler in any representative capacity or under 
any authorization of the defendant corporation. 

E.G. MA@is 


Subscribed and sworn to before me this 25th day of 
fine, WEB. 
(G2 ke IDreibe Je 
County Clerk and Clerk of the County Court of Klamath 
County Oregon. 
By PERRY SOM Dee Deni 
(SEAN) 


“AFFIDAVIT OF FRED D. MORGAN 


STATE OF NEW YORK, ) 
) ss 
COUNTY OF ERIE, ) 


FRED D. MORGAN, being first duly sworn, deposes 
and says: 


That he is the General Manager of Liquid Veneer Cor- 
poration, the defendant above named. 


That he has read the affidavit of Lena G. Smuckler, 
the plaintiff herein, filed in opposition to defendant’s mo- 
tion to quash the service of summons upon it. Affant 
says that he has, and can have, no personal knowledge as 
to whether E. C. Mack ever called upon plaintiff as stated 
in her affidavit, but affiant states positively and of his own 
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knowledge that said E. C. Mack had no authority at 
any time to call upon plaintiff for the purpose of adjust- 
ing any differences that have arisen between plaintiff and 
defendant, Liquid Veneer Corporation. Afhant states 
that, other than this suit, he knows of no differences that 
have arisen between said parties. 


Affiant further states that the said E. C. Mack has 
been employed by defendant as a traveling salesman, solely 
upon a commission basis, and solely and only for the pur- 
pose of soliciting orders within his territory, which in- 
cludes the States of Washington, Oregon, Nevada, Mon- 
tana, Idaho and Northern California, all orders being for- 
warded to the defendant for acceptance at its Home Of- 
mee am the City ot Buffalo, State of New York) and that 
the said E. C. Mack had no authority at any time to rep- 
resent this defendant in any manner, or to transact any 
business for it or do anything in connection with defend- 
ants business other than as herein stated, viz.: to solicit 
in his territory, hereinbefore described, orders for the 
manufactured products of defendant, said orders, as 
aforesaid, to be forwarded to the Home Office of defend- 
ant in Buffalo, New York, for acceptance by said defend- 
ant, and that upon any of said orders obtained by the said 
E. C. Mack being accepted by defendant, defendant filled 
same by shipment of the goods ordered, from its factory 
in Buffalo, New York, to the persons, firms or corpora- 
tions giving the order, either directly to said person, firm 
or corporation, with bill of lading attached or in care of 
a warehouse to be delivered to the person, firm or cor- 
poration placing the order, upon payment of the invoice 
for such goods, freight and warehouse charges. 

Further deponent saith not. 


FRED D. MORGAN 
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Subscribed and sworn to before me this 20 day of 
June, 1932. 


(SEAL) C. B. McCOLLUM 


Notary Public in and for the County of Erie, Statesor 
New York.” 


On July 11, 1932, said motion was taken under sub- 


mission for decision by the Court, the parties to file Briefs. 


On November 7, 1932, said Hon. Geo. Cosgrave made 


the following order, to-wit: 


“MINGTESOR DER 


Motion to quash granted. Exception to plaintiff. 
November 7, 1932.” 


Upon motion made by plaintiff, supported by affidavit 
of her attorneys, and alter notice of hearing therconmaune 
Court made an order, on December 12, 1932, vacating its 
ruling quashing the service of summons and granting 
leave to plaintiff to file Brief in ten days thereafter and 


granting defendant ten days thereafter to file Reply Brief. 
On December 22, 1932, the plaintiff filed the original 


Summons issued by the Clerk of the Superior Court of 
the State of California, in and for the County of Los 
Angeles, at the time this action was filed in said Court, 
on the 17th day of December, 1931, and also filed attached 
thereto a Certificate of the Secretary of State of the 


State of California, reading as follows: 
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SEAT ELOR TG NERO ker 
DEPARUMENT OF Sia. 


STATE OF CALIFORNIA, ) 
)ss 
DEPARTMENT OF STATE, ) 


ebrank C. jordan, Secretary o1 State er the state of 
Gantormia, do hereby certify. 


That on the lst day of March, 1932, duplicate copies 
of the Complaint and Summons, in the case of LENA 
G. SMUCKLER, vs LIQUID VENEER CORPORA- 
MON, were served pen me,as Secretary ol tate, which 
copies were accompanied by the fee of $5.00 prescribed by 
Section 406a of the Civil Code of the State of California, 
and the statement required by said Section of the address 
of the defendant corporation, to-wit; Buffalo, New York, 
and also the address of the Pacific Coast Representative, 
fee. Mack, 1890 Grove Stret, San Francisco, California. 


werurther certity that on the 2nd day of March, 1932, 
I advised the defendant corporation at the addresses above 
stated, by prepaid telegram, of the fact of the service upon 
me of duplicate copies of said Complaint and Summons, 
and that on said date I deposited in the United States 
Post Office, at Sacramento, California, a sealed envelop 
addressed, as above, with postage thereon fully prepaid, 
including postage for the transmission of said envelopes 
by registered mail, and that said envelopes each contained 


a copy of said Complaint and Summons. 
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I further certify that the records of this office do not 
contain the name of said defendant corporation, or show 
the location of its offices. 

IN WITNESS WHEREOF I have hereunto set my 

hand and caused the Great Seal of the State of 


California, to be hereto affixed this 2nd day of 
March, 1932. 


PRANK €. JORDAN, Secretai, 


Of State 
(Great Seal of By Robert V. Jordan, 
State of California) Assistant Secretary of 
State: « 


While said Motion to Quash was under submission with 
the Court and on May 1, 1933, hearing was had on motion 
of plaintiff to re-open hearing on motion by defendant to 
quash service of Summons and to permit plaintiff to pre- 
sent testimony of Miss. E. Kaster, Mr. W. E. Max and 
Mr. E. C. Mack, and the Court orders said motion granted 
and sets the hearme tor May 3, 1933; 


On May 13, 1933, the following proceedings took place 
on the hearing to permit oral testimony on the part of 
plaintiff in opposition to defendant’s motion to quash. 
Prior to the taking of any evidence the attorneys for de- 
fendant stated to the Court: 


DIVET: If the Court please, the defendant appearing 
at this hearing continues to appear specially under the 
reservation of the special appearance that was made upon 
the original motion. 
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(Testimony of Robert H. Breckenridge) 


ROBERT HO BRECKENRIDGE: 


called as witness for the plaintiff, was being duly sworn. 
After stating his name counsel for the defendant objected 
to the testimony of the witness on the ground that he was 
not within the motion or the order reopening proceedings 
of the motion to quash and that said motion was made 
to present the testimony of witnesses, Miss E. Kaster, 
Mire VW. EO Max, and Mr. B.C. Mack) Thes@ourt 
overruled the objection and exception was taken. The 
witness then testified as follows: 


I am the Assistant Controller for the May Company, 
located at Eighth and Broadway, Los Angeles. I am 
in charge of the records of both receivables and payables 
and have with me certain records of the May Company 
relating to transactions with the Liquid Veneer Corpora- 
tion. These records are a part of the files of the May 
Company and under my control and management. This 
invoice of date of July 7, 1932, was mailed to us from 
the Liquid Veneer Corporation, of Buffalo, New York, 
and we received the merchandise billed on the invoice 
direct from Buffalo. 


A_ photostatic copy of the invoice was admitted as 
plaintiff’s Exhibit 1. 


(Photostat.) 


Subsequently I received an invoice as to the balance 
of the merchandise from Buffalo, New York, and received 
the balance of the merchandise from San Francisco. This 
meroice is dated July 18, 1932. 
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(Testimony of Robert H. Breckenridge) 


A photostatic copy of said invoice was offered as evi- 
dence and the following objection was made by the 
defendant. 


DIVET: I wish to interpose the objection that there 
was no proper foundation laid and that the document as 
offered and the recitals thereon are purely hearsay. 


THE COURT: And the objection is overruledas= 
ception to the defendant. 


The document was admitted as plaintiff’s Exhibit 2. 


(Photostat) 


I hand you freight bill, dated July 15, 1932, under 
which we received the merchandise. 


The document was admitted as plaintiff’s Exhibit 3. 


(Photostat) 


I have here an invoice of the Liquid Veneer Corpora- 
tion, dated April 13, 1932, received by mail from Buttalo, 
New York. All the merchandise invoiced thereon was 
received by us from Buffalo, New York. 


Photostatic copy admitted as plaintiff's Exhibit 4. 


(Photostat) 


J have here an invoice dated April 18, 1932, which was 
mailed from Buffalo, New York. The merchandise we 
received from San Francisco. 
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(Testimony of Robert H. Breckenridge) 


Photostatic copy of invoice admitted as plaintiff's Ex- 
Inu DINE Sl 


(Photostat) 


I have here freight bill dated April 15, 1932, covering 
this merchandise. 


Admitted as plaintiff’s Exhibit 6. 


(Photostat) 


ieiiave here invoice dated February 16, 1933, received 
from Buffalo, New York. The merchandise was received 
from San Francisco. 


Admitted as plaintiff's Exhibit 7. 


(Photostat) 


iMiave here invoice dated February 17, 1933, received 
from Buffalo, New York. The merchandise described 


therein was received from San Francisco. 


Photostatic copy admitted as plaintiff’s Exhibit 8. 


(Photostat) 


To sum it up all of the invoices were received from 
Buffalo, New York, and some of the goods filling the 
invoices were received from Buffalo and some from San 
Francisco. 
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(Testimony of Karl S. Nance) 

I made no search of our records in back of the dates 
of these documents and do not know whether there are 
any similar invoices older than the oldest date of these 
invoices. May Company has been dealing with the Liquid 
Veneer Corporation for a matter of about 5 or 8 years. 
There has been no change in the general method of trans- 
acting business with Liquid Veneer Corporation on the 


part of the May Company. 


KARE Nee 


called as witness on behalf of plaintiff was duly sworn 
and before he testified objection was made by defendant 
to his testimony on the ground that he was not one of the 
witnesses named in the motion for order re-opening pro- 
ceedings to quash. The objection was overruled and wit- 


ness testified as follows: 


I am assistant in the Auditing Department of Young’s 
Market Company, located in Los Angeles, and I have with 
me two invoices from the files of the Company from the 
Liquid Veneer Corporation. ‘This invoice dated April 30, 
1930, was received from the Liquid Veneer Corporation, 
at Buffalo, New York. The merchandise described there- 
in was received from the warehouse at San Francisco, on 
May 1, 1930. 


Photostatic copy of invoice and record of date of receipt 


of merchandise was admitted as plaintiff’s Exhibit 9. 


(Photostat) 
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(Testimony of Karl S. Nance) 


This invoice dated March 20, 1931, was received from 
Liquid Veneer Corporation, in Buffalo, New York, and 
the merchandise was shipped from the warehouse in San 
Francisco, and received here on March 17, 1931. 


Photostatic copy of invoice and record of receipt of 
merchandise was admitted as plaintiff's Exhibit 10. 


(Photostat) 


This photostatic copy of a freight bill dated May 1, 
1930, is a copy of the freight bill we received at the 
time we received the shipment under the 1930 order. 


Photostatic copy of freight bill admitted as plaintiff’s 
anton el 


(Photostat) 


This photostatic copy of freight bill, dated March 14, 
1931, covers the merchandise received on our invoice on 
the 1931 order. 


Photostatic copy of freight bull, dated March 14, 1931, 
admitted as plaintiff’s Exhibit 12. 


(Photostat) 


On cross-examination he testified as follows: 


All I know about the shipment of this merchandise 
from a warehouse in San Francisco is what | learned from 
an examination of the freight bills and other documents. 
I do not know whether there was a warehouse there at 
the time the merchandise was shipped. 
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(Testimony of Miss Emma M. Kaster) 


MISS EMMA M. KASTER 


called as witness for plaintiff was sworn and testihed as 
follows: 

I am a demonstrator and saleslady employed by the 
Liquid Veneer Corporation, of Buffalo, New York, at the 
May Company. JI demonstrate and sell Liquid Veneer 
merchandise and May Company merchandise, and derive 
my compensation solely from the Liquid Veneer Corpora- 
tion. It is in the form of a check sent through the mail 
to my home. 1 work under the supervision of Mr. Max, 
buyer for The May Company, and Mr. Gallivan, of the 
Liquid Veneer Corporation, who is in Buffalo, New York. 
I know E. C. Mack, an employee of Liquid Veneer Cor- 
poration, as he hired me. I do not know his address. All 
I know is that he is connected with the Liquid Veneer, I 
believe as District Manager. When he comes into the 
store I have no conversation with him with respect to my 
duties as demonstrator. Our talk is along a business line 
of, “How is business?” “Selling much?” Just ordinary 
business conversation takes place. J do not know that 
hie has his headquarters 1m) oan Francisco, What issn 
home. I am paid a straight salary, and commissions if 
I sell a certain amount, but 1 have not been selling that 
much so I do not get any commissions. When we run 
short of merchandise at the May Company I go to Mr. 
Max and ask him for an order and the girls in the office 
write it up. Goods are received as I need it. I do not 
know where it comes from. I have been at the May 
Company for 12 years. I first started working for the 
Liquid Veneer Corporation 7 or 8 years ago. Its products 
handled in the May Company are dust mops, furniture 
polish, liquid wax, fly spray and moth spray, general 
household merchandise. 
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(Testimony of Miss Emma M. Kaster) 
On 


CROSS-EXAMINATION 
she testified: 


As demonstrator I show a customer merchandise and 
explain it to her, try to sell it to lier and shew her other 
merchandise if there is anything she is interested in buy- 
ing and showing how it is used. For that I am paid by 
the Liquid Veneer Corporation. The merchandise that 1 
sell is May Company merchandise. I do not confine my 
sales of May Company merchandise to Liquid Veneer 
Corporation products but sell other merchandise as well 
from its stock of goods. I do not know from where the 
products are purchased but assume from the Company 
producing it. So far as 1 know Liquid Veneer products 
are sold to the May Company just as any other property 
in the store is sold. Though I sell products of the May 
Company it doesn’t pay me for these sales as that is the 
policy amongst demonstrators. [am merely a representa- 
tive of the Liquid Veneer Corporation. We are to help 
out the customer and show her their merchandise so we 
can sell our merchandise. There are about twenty of 
us demonstrators showing different lines. The idea con- 
sists of showing customers how to use these products and 
to try to interest them so as to sell our merchandise with 
the merchandise of the May Company. I do not work 
under Mr. Mack and receive no orders from him. I give 
him whatever information I can when he asks me for it. 
The goods I sell are out of the May Company stock of 
goods. Mr. Max is the buyer for the May Company while 
Mr. Mack is the representative of the Liquid Veneer Cor- 
poration, and lives in San Francisco. 
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(Testimony of Mrs. Lena G. Smuckler ) 
MRS. LENG MUCKLER 


was called for witness, was sworn, and after stating her 
name the defendant objected to the taking of her testi- 
mony on the ground that her affidavit was already on file 
and that she is not among the witnesses. for whose testi- 
mony the hearing was opened up. The objection was 
overruled and she testified as follows: 


I manufacture French Veneer Polish. In the year 
1932 I had occasion to go to a warehouse in San Fran- 
cisco, the Lawrence Warehouse, down by the water front. 
I do not quite remember the address. J do not remember 
the date I was there. It was in the early part of 1932. 
I would judge it was the latter part of January or the 
early part of February. There I saw merchandise marked 
with the name “Liquid Veneer” and bills there were 
made out to concerns that they were shipping out to in 
California. I had been a demonstrator in the May Com- 
pany and the carton in which the merchandise of the 
Liquid Veneer Corporation is brought up to the demon- 
strating floor was similar in character to the cartons I 
saw in the warehouse. J had a conversation with the 
bookkeeper at the warehouse. 


Defendant objected to the conversation as being ‘timma- 
terial, incompetent and purely hearsay.” Colloquy be- 
tween respective counsel and the Court took place, counsel 
for defendant stating: 


MR. DIVET: This bookkeeper in the one or the other 
of these warehouses may be possessed of very important 
and material information, but in order that that im- 
portant and material information may be gotten over to 
this Court, this man must be put upon oath; it cannot be 


a7, 
(Testimony of Mrs. Lena G. Smuckler) 


gotten over by someone telling what that man told her. 
This witness testified that she talked with this bookkeeper 
and counsel is asking her to detail what that man told her. 
If that is not within the hearsay rule, then I do not under- 


stand the rule. 


THe COURT: What may be true) put it reasonably 
appears in the case that the merchandise was shipped 
from a place in San Francisco, and it appears also that 
it came from this place that is being described by the 
witness. The witness states that the bills were sent out 
from this place and that the company’s product was there. 
If the company’s product was in charge of somebody 
there I would assume that was with the company’s per- 
mission. That would be a fair assumption, of course. We 
are mou trying the case, of course. VVe are merely trying 
to get at, as a preliminary hearing, just what the capacity 
of the company is in California, what the company is 
doing in California. I think the evidence may safely be 
admitted. Overruled. 


i VI NaS eis Tih ee asked hinian they 
kepe Wigaid Veneer there and’ he said they did; and | 
asked him “could customers come there and purchase 
ieiqaid Veneer and have it shipped to theme’, and he 
sail Yes, they can.’ Ele said, “They have agents here 
to take orders and ship it direct from this warehouse.”’, 
and “Mr. Mack, himself, brought all his orders to have 


mien slipped. 1 asked him, “Could | purchase Liquid 
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(Testimony of Mrs. Lena G. Smuckler ) 
Veneer from you here and have it shipped to my address?” 


He said, You certainlyscam,. 


MR. DIVET: I move to strike out that testimony 
upon the ground it now appears to be purely and entirely 
hearsay, a recital of statements from one on which no 


foundation 1s laid. 


THE COURT: That remains to be found out. “ieaall 


reserve ruling on that point. Proceed. 


There was no further examination by counsel. Upon 
EXAMINATION 
by the Court she testified: 


and sawed 


I was in the warehouse perhaps an hour 
big room full of Liquid Veneer. J did not go through the 
whole warehouse. He took me into this door and in back 
of this place was all Liquid Veneer. The room was not 
as large as the size of this court room, it was smaller, 
although it was a great big room. It was about one-half 
the size of this court room and all filled with Liquid 
Veneer. It was packed in boxes, paper cartons marked 
‘Liquid Veneer.” It had more floors but I only went 
into this particular place. I was only in this one room. 
I just wanted to see if they had merchandise there, that 
was all I wanted. 

QO: You described the position of this man’s desk ? 

De NIESoe 

Q: Where was it? 
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(Testimony of Mrs. Lena G. Smuckler ) 


A: Well, it was similar to this. You come up two 
or three steps, and then you come in there, a sort of cage— 
you know how they have cages, sort of wire, and then 
there is an opening, and | spoke to him through this, 
and right up here (indicating) was a door that led back 
into this place. 

Q: Into the room that vou have described ? 

A: Yes. When I was talking to him he showed how 
they made out their bills, what their bills was, and told 
me what quantities | could buy. J talked as if I wanted 
to buy merchandise trom him. 


QO: He showed you bills? 

pee Yes,oi the Miquid Veneer people the way ticy 
make them out to their customers. 

©: Well, did you see any purchases made there? 

Peet the wine lewvas there: 

Or Yes; 

A: No, I did not. I did not see anybody in there 
buying at the time. All I saw was that he was making 
out bills to ship out. 

QO: What else did this man do? 

A: That was all that he was doing. You see he was 
sort of a bookkeeper and shipping clerk combined. 

QO: Did he ship for anybody other than the Liquid 
Veneer ? 

A: Well, I don’t know, because I did not ask him. 


You see, I was not interested in anybody else. 
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(Testimony of Mrs. Lena G. Smuckler) 
On 


CROSS-EXAMINATION 
Hie IINESS TE Sis D: 


“T did not learn the name of the man. - - - - I asked him 
if I could purchase some Liquid Veneer in there and he 
wanted to know who I was and I told him I was a party 
who wanted to go into business and wanted to know 
whether I could purchase from Liquid Veneer Corpora- 
tion so I could keep it on hand and I asked him how they 
made out their bills - - - - and he brought out some bills 
that were all typed out and were going out with the mer- 
chandise.” I did not ask him his name at that time 
although I was there for the purpose of getting informa- 
tion with regards to this case. 

Q: Yet you did not take pains enough to inquire what 
the man’s name was that was giving you this valuable 
information? 

A: Well, I did ask him if he was just a new man or 
if he had been there a long time. He said he had been 
there a long time. Coming in as I did I did not feel I 
wanted to ask too many questions or let him know who 
I was. 1 don’t believe I can describe the kind of looking 
man he was. He wasn’t real young, | would say about 
in his late thirties. I do not remember whether or not he 
wore glasses. He was smaller than the gentleman sitting 
here but I don’t know if he was quite as tall. This little 
wicket that he was back of was located right next to this 
room that had the Liquid Veneer in it. There was a 
door opening from the right near his wicket into the room 
where the Liquid Veneer stock was kept. My best recol- 
lection of the time is not that it was in January or 
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(Testimony of Mrs. Lena G. Smuckler ) 


Mebruary 1931 or 1932, - = - it WwasmenmersiielooURon 
1931. I just don’t remember. I could look it up, I didn’t 
think to look it up. 

Or 1930.61 105 

A: Yes. I caowt tell you - - I couldn’t say to that. I 
wouldn’t want to say because I just don’t remember. 

O: You were at that time engaged in gathering in- 
formation as to whether they were doing business in Cali- 
fornia or not? 

Pe) ces, Sir: 

QO: Well, the question of their doing business in Cali- 
fornia had not arisen at that time, had it? 

Pe Yes sir. 

©: Your action was not brought until March 1932, 
was it? 

A: Well, I was gathering information for .it, how- 
ever, because they had been bothering my sales; they 
had been bothering my customers, my sales. 

I was not anticipating that the defendant would say 
it was not doing business in the State. I was not antici- 
pating anything. When I would put on a demonstration 
they would write threatening letters to my customers and 
have me put out of business because they said I was 
using the word “Veneer”. This had been going on for 
many years. In 1930 or 1931 they claimed they were not 
doing business here. I have given you as good a descrip- 
tion of the man as I can. J did not find out who the man 


was, so I don’t know his name. 
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The hearing was thereupon continued to May 29, 1933, 


at which time the defendant filed the following affidavits. 


"ABRIDA VITsOr SiO WAS iia 


UNITED STATES OF AMERICA, ) 
STATE OF NEW YORK, (SS 
COUNTY OF ERIE, ( 


THOMAS B. HEALY, being duly sworn, deposes and 
says that he is an officer of the Liquid Veneer Corpora- 
tion, the defendant above named, and is familiar with the 
methods used by said corporation in the shipment of its 
merchandise to various parts of the United States and 
that deponent is also familiar with the freight rates in 
connection with said shipments whether by rail or water; 
that it is part of deponent’s duties to figure freight costs 
and charges on merchandise shipped in interstate busi- 
ness by defendant above named and to devise and select 
the most economical forms of transportation. 


That in shipping merchandise from Buffalo, New York, 
to the West Coast of the Utited States it is atviimice 
necessary for purposes of economy to ship said merchan- 
dise in car load lots, have same deposited at a central 
point such as a public warehouse in San Francisco and 
then have said shipments broken up and reshipped and 
redistributed to plaintiff’s customers at various points on 
the West Coast; that said merchandise so shipped is always 
in transit. 


That if merchandise is shipped by freight overland 
across the United States in less than car load lots the 
freight rate is $3.45 per hundred pounds; that if said 
merchandise is shipped in full car load lots by rail from 
Buffalo to New York City and then by boat to San Fran- 
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cisco the combined freight rate both by rail and water 
amounts to $1.15 per hundred pounds and a saving of 
$2.30 per said one hundred pounds. As an example of 
the economy effected by said methods the last car load 
shipment of customers orders sent by defendant to the 
West Coast weighed approximately thirty-six thousand 
pounds and a saving to defendant above named of $828.00 
when shipped by rail and water as against the cost if 
same had been shipped in less than car load lots overland 
to the West Coast of the United States. The methods 
used by defendant above named in shipping merchandise 
on long hauls is to ship it in car load lots, route it to a 
central point such as a public warehouse in San Fran- 
cisco for redistribution to customers and then have the 
shipment broken up and redistributed; that this is the 
only practical method to insure both economy and service 
and is the usual and most economical method employed 
by all business houses engaged in interstate commerce. 


When a customer’s order is reshipped and redistributed 
from a public warehouse to a customer it is ordinarily 
freight billed from the warehouse. The above method 
is used by defendant above named in the reshipment of 
its merchandise and is the common and ordinary practice 
in interstate commerce. 


Deponent has read the substance of that part of Mrs. 
Smuckler’s oral testimony in which she states she saw 
merchandise of the defendant in a warehouse in San 
Francisco. Deponent states on his own knowledge and 
experience that said testimony is untrue in that no person 
would be permitted without authority from the shipper 
and on proper identification to have access to a shipper’s 
goods or to inspect same in any public warehouse in Cali- 
fornia or anywhere else. Deponent further states that 
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defendant above named never carried a permanent ware- 
house stock in California, never employed any person in 
any warehouse in charge of its merchandise and never 
had any employee at any warehouse authorized to receive 
or accept orders. That all of the business of defendant 
is transacted from the City of Buffalo, New York. 


(Signed) THOMAS B. HEALY 


Subscribed and sworn to before me this 26th day of 
May 1933. 


C. B. McCOLLUM 
Notary Public, Erie County, N. Y.” 


“AFFIDAVIT OF MARTIN J. CABANA 


STATE OF NEW YORK.) 
COUNTY OF ERik ) 


MARTIN J. CABANA, being duly sworn, deposes 
and says: That he is the Vice-President in charge of 


SS 


sales of the Liquid Veneer Corporation, Defendant above 
nanied, and has been connected with said business for 
upwards of thirty years. 


That deponent has read the substance of the oral testi- 
mony given by Lena G. Smuckler, the plaintiff herein, on 
the hearing of the motion to quash the service of the sum- 
mons served on the defendant by mail in this action; that 
said Lena G. Smuckler stated in said testimony that in 
1930 or 1931 she visited a warehouse in San Francisco and 
found there a room which was practically full of Liquid 
Veneer Corporation’s products, that same were packed in 
cartons the same as those she had seen in the May Com- 
pany in Los Angeles; that there was an unidentified man 


a 
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in said warehouse who professed to be in charge of the 
Liquid Veneer Corporation’s business and that she asked 
said man if Liquid Veneer Corporation would ship goods 
from San Francisco to her at Los Angeles and that the 
said unidentified man assurred her that a stock of goods 
was kept on hand at San Francisco and that orders could 
be filled from there by mail and that the goods would be 
delivered direct to customers. 


Deponent states on his own knowledge that said testi- 
mony or Lena G. simuckler, the plaintiff hereimie mot amie 
in that Liquid Veneer Corporation has never at any time 
employed a man in San Francisco or any place else in 
the State of California in charge of its business or its 
merchandise; that defendant’s method of doing business 
is, and was at all times herein mentioned, to ship and bill 
all orders for merchandise to customers in California 
direct from Buffalo: that all orders for merchandise from 
customers in California had to be received, approved of 
and paid for in Buffalo; that occasionally for the purposes 
of saving freight rates a car load shipment of merchandise 
would be sent to a central point in California such as a 
warehouse in the City of San Francisco for redistribution 
from said point to various customers in different parts of 
California and in sending an order for goods part of said 
order might be reshipped by freight from said warehouse 
to its ultimate destination; that at no time did defendant 
above named ever carry a permanent stock of goods in 
any warehouse in the State of Cahfornia nor did de- 
fendant ever have any representative or employee in 
charge of any stock in any warehouse; that defendant 
has never owned any property in the State of California. 
has never been licensed to do business in said State and 
has never had any employees in said State excepting a 
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demonstrator and a traveling salesman on a commission 
basis; that defendant has never had any one in said State 
designated to receive legal process, has never had any 
one present at any warehouse in the State of California 
representing the Company and clothed with any authority 
to do such things as the plaintiff herein has testified were 
done by the unidentified person to whom she referred. 


That the May Company and Youngs Market in the 
City of Los Angeles have been customers of the defendant 
with an established line of credit; that when said cus- 
tomers ordered merchandise from defendant same would 
be shipped direct from Buffalo and occasionally the whole 
or part of the order might be filled by routing merchandise 
through a public warehouse in order to economize on 
freight charges from Buffalo; that it is more economical 
to send a car load lot of goods te a warelaouse ie @ane 
fornia from the City of Buffalo and have same redis- 
tributed from said point to customers in California than 
it is to ship each order individually direct from Buffalo 
to customers in California as the frequent shipment of 
small orders is expensive on long hauls and therefore 
over a long period of time it would happen occasionally 
that part of an order might be shipped to a customer from 
a warehouse out of a car load lot of goods but only in 
the way of redistribution from a central point; that at no 
time were any goods of defendant ever shipped initially 
from any point other than from the City of Buffalo nor 
ordered or paid for by customers to any other point than 
said City; that all orders have to come to Buffalo and all 
shipments be made from Buffalo excepting that occasion- 
ally as aforesaid a car load lot of merchandise might be 
routed through a warehouse by the defendant in order 
to save on freight rates; that at no time could a customer 
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in California order goods otherwise than through the 


home office of the Company at the City of Buffalo. 


That outside of its home State of New York defendant 
does a strictly interstate commerce business in the United 
States of America and as a general business policy has no 
branches, agents, stocks of goods or property of any kind, 
real or personal, in any State of the Union other than the 
State of New York: that all its business is carried on at 
Buffalo, New York, all orders filled, approved of and paid 
for at said City and all goods shipped from its factory 
in Buffalo direct to customers and not otherwise except- 


ing as aforesaid. 


(Signed) MARTIN J. CABANA 


Subscribed and sworn to before me this 25th day of 


May 1933. 
(Seal of Notary) TWISvO MUS) 1ee TAUB AON” 


On October 7th, 1933 the Court made the following or-' 
der: 


“MINUTE ORDER 
COSGRAVE, District Judge. 


The oral evidence taken is sufficient, being uncontra- 
dicted, to show that the defendant was doing business in 
Ce altornia. 


Motion to quash is denied with right to defendant to 
renew the same at the trial. Exception to defendant. 


October 7, 1933.” 
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On May 7, 1935, the date of the trial, after the jury 
was impaneled and sworn and retired from the Court 
room, before an opening statement or any evidence, the 
defendant renewed its motion to quash the service of the 
summons on the ground that the Court had no jurisdiction 
of the defendant, and filed the following renewed mo- 


tion and affidavits. 


“Comes now the defendant, Liquid Veneer Corporation, 
appearing specially for the purpose of this motion only, 
and without in any manner submitting itself to the juris- 
diction of the above entitled court, over the person of the 
defendant, but questioning and denying such jurisdiction, 
and pursuant to the Order of the Court made herein on 
October 7, 1933, renews its original motion, now on file 
herein, to vacate and set aside the alleged and pretended 
service of summons upon the defendant, and moves the 
court to vacate and set aside such alleged and pretended 
service of summons upon defendant upon the following 


grounds: 


(1) That the said pretended service of summons upon 
defendant was made on or about March Ist, 1932, by 
mailing a copy of the complaint and summons to the 
Secretary of State of the State of California, and as de- 
fendant is informed and believes mailing a copy thereof 
to one, ©. C, Mack, at San) Pranciscomealitornia: 


(2) That the said defendant was not on the Ist day 
of March, 1932, or at any time during the year 1932 or 
prior thereto, and is not now a resident or citizen of the 
State of California, or of the Southern District of Cali- 


89 


fornia, Central Division; and was not on the Ist day of 
March, 1932, or at any other time during said year, or 
at any time prior thereto, and is not know transacting or 
conducting or carrying on any business within the said 
State of California or the Southern District of California, 
Central Division; and that the defendant was not on the 
said Ustday o: March e1932 or at any omlemauine wana 
is not now subject to the jurisdiction of the above entitled 
lieneraple Comin Or towne julricchietion oi samy scourt 
either State or Federal, within the State of California; 
that said defendant has not authorized the Secretary of 
State nen aly cept) Olecdid: secretary Of state ion any 
other person within the State of California to represent 
it, or to receive service of process or summons for or on 
its behalf. 


(3) That the defendant was not on the Ist day of 
March, 1932, or at any other time, and is not now, a 
resident of the State of California, or the Southern Dis- 
pict of Calitormia, Central Division: nor was said defend: 
ant on said Ist day of March, 1932, or at any other time, 
within the said State of California, or the Southern Dis- 
trict of California, Central Division or subject to the 
jurisdiction of this Honorable Court or of any other 
Primer the ouperionr Court Oo: the State ot California 
in and for the County of Los Angeles, wherein said action 
was commenced, and has not consented and does not con- 
sent to be sued either in said Superior Court of the State 
Or California, County of Los Angeles, or in said South- 


erm District of California, Centra] Division. 
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(4)e@eat neither thesSeeretary of Statevor the Stare 
of California, or said E. C. Wack were agents or officers 
of defendant, or in any way authorized or empowered by 
defendant to receive or accept service of summons or 
other process, or to Bete subject or Objectmonsseruce 
of such process upon them or either of them, at the time 


of such pretended service or at any time. 


Said motion will be made, renewed and based upon the 
summons and complaint, as now on file in this cause, the 
original motion and notice of motion to quash, vacate or 
set aside the service of summons, as now on file therein, 
and the following affidavits used in support of the motion 


as originally made, and now on file herein, to-wit: 


1. Affidavit of Robert V. Jordan of date April 21, 
oz 


2. Athdavit of Fred D. Morean of date Apmle2 
1932. 


3. Athidavit Ore Martin ji Cabana on dace qouile a 
1992) 


4. Affidavit of Fred D. Morgan of date June 20, 


5. Affidavit of E. C. Mack of date June 25, 1932. 


6. Affidavit of Thomas B. Healy of date May 26, 


7.» Athdavit ot Martin |Cabana of Wate y May. 92 
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Also the following records now on file, To-Wit: 


1. Order granting motion to quash, of date November 


J NOR YS 
2. Order vacating the last mentioned order. 


3. Order or date October 7, 1933 eidenyine inietien 


to quash, and permitting the renewal of the motion. 


Also the following affidavits hereto attached and served 


and filed herewith, to-wit: 
1. Affidavit of John Brash, of date February 1, 1934. 


Ze Aindavit on "Georve Savage O1 date Mebruany vl, 
3. Affidavit of J. W. Howell of date February 1, 


4. Affidavit of W G. Heise of date February 1, 1934. 


5. Afhdavit of Edison C. Loyd of date February 1, 
1934. 


6. Affidavit of Martin J. Cabana of date August 10th, 
1934. 


ee idan wimors Viemmine)|, “abaiia of date ........5..2. 
1934 


Cs, ENOMO ANS Ohi, 5 ee of date 
1934.” 


2 
ARE LDA Nae aa @ iy Bix Asi 


COUNTY (OF SAN ikea elsCO.) 


SIA Or CALIEO Re ) oe 


JOHN BRASH, being first duly sworn upon his oath 
deposes and says: 


Vhat he is, and for more ainan tem years last )pastmmc 
has been superintendent of a warehouse now operated by 
the Haslett Warehouse Company situated at the corner 
of Second and Brannan Streets in San Francisco, Cali- 
fornia, now known as Humboldt Warehouse of the Has- 
lett Warehouse Company, and which up to January Ist, 
1932 was known as “Lawrence Warehouse 19.” That the 
entrance to said warehouse is at 285 Brannan Street and 
he has been in charge of the business conducted therein. 


That as superintendent of said warehouse it has at all 
times been a part of his duty and business to know, and 
he has known, of the customers and/or patrons of said 
warehouse and of the manner and way in which the goods 
of customers and/or patrons thereof were handled and 
kept. That the business of said Haslett Warehouse Com- 
pany and the business conducted in said warehouse now 
known as the Humboldt Warehouse consisted of a general 
storage business of merchandise and various articles that 
might be tendered to it for storage and included the re- 
ceipt of goods in bulk shipments of carload lots, or lots 
by water routes from various parts of the United States 
beyond the boundaries of the State of California, and the 
taking of such goods and merchandise into said warehouse 
for the purpose of breaking up such bulk shipments and 
distributing them to customers of the shippers according 
to directions furnished by the shippers and for the pur- 
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pose of receiving such shipments of goods the trains of 
the different railroad companies connected with a spur 
railroad track extending into said warehouse, where cars 
were received and unloaded. 


That said warehouse known as the Humboldt was up 
to January Ist, 1932 one of several warehouses owned 
and operated by a company known as the Lawrence Ware- 
house Company, and was known as ‘‘Lawrence Warehouse 
19”, and on said date the warehouses and business of 
said Lawrence Company were taken over by the Haslett 
Warehouse Company and thereafter said warehouse be- 
came known as the Humboldt Warehouse of said Haslett 
Company. That upon the taking over of such warehouses 
and business by the Haslett Company afhant went from 
the employ of the Lawrence Company into the employ of 
the Haslett Company and has continued without inter- 
ruption to be superintendent of said warehouse, and has 
at all times exercised and possessed the same authority 
and been charged with and performed the same duties as 
under his employment by the Lawrence Company, and 
the business of the warehouse has been conducted in the 
samme manner and to a large extent with the same em- 
ployees and patrons under both ownerships. 


That while afhant was superintendent of said Hum- 
boldt Warehouse prior to January Ist, 1932, Mr. Edison 
C. Lloyd (commonly known as Ed Lloyd) was general 
superintendent of warehouses of the Lawrence Company, 
including said Humboldt Warehouse. 


That affant knows, and at all times herein .mentioned 
he has known, of the business concern, Liquid Veneer Cor- 
poration of Buffalo, New York, defendant above namnied, 
and during all the time of his employment as superin- 
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tendent as aforesaid, said Liquid Veneer Corporation has 
been a patron or customer of said Humboldt warehouse 
and it has been a part of afhant’s duty to know and he 
has and does know in detail how the business with said 
Liquid Veneer Corporation has been conducted, and how 
shipments of goods coming from it to either the Lawrence 
Company or the Haslett Company have been handled, and 
he states that such business has been conducted and 
handled as follows: 


(1) During all of the time hereinbefore mentioned all 
goods consigned to and received by Lawrence Warehouse 
Company, or Haslett Warehouse Company, from Liquid 
Veneer Corporation have been consigned and _ received 
from Buffalo, New York, and have in all instances been 
received at and taken into, and until disposed of as here- 
inafter explained, kept in said identical warehouse now 
known as the Humboldt Warehouse of the Haslett Com- 
pany, and they did not go into any other of the warehouses 
of either of said companies. 


(2) That there was, at all times, an arrangement 
and custom between the Lawrence Warehouse Company 
and Liquid Veneer Corp. (which upon the Haslett Com- 
pany taking over the business of the Lawrence Company 
were adopted and acted upon by the Haslett Company) 
to the effect that Liquid Veneer Corporation would ship 
its products into said Humboldt Warehouse in carload or 
other bulk shipments to be broken up and reshipped from 
the warehouse to customers of Liquid Veneer Corpora- 
tion in California, and neighboring states to fill orders 
received by Liquid Veneer Corporation from its custom- 
ers as the warehouse management should be directed by 
Liquid Veneer Corporation to make such shipments. 
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(3) Referring now to all the time of affant’s connec- 
tion with the operation of the warehouse called Humboldt 
warehouse, under the control of both the Lawrence and 
the Haslett Companies, aforesaid, affiant further says: 


That from time to time and at varying intervals Liquid 
Veneer Corporation would consign car-load or car-loads 
of its product to whichever of the two companies was at 
the time operating, the said warehouse now known as 
Humboldt, and would notify said warehouse of such con- 
signment. 


(4) That upon the receipt of a bulk shipment of goods 
from Liquid Veneer Corporation they would be unloaded 
into said warehouse and segregated from other goods un- 
til reshipped as hereinafter stated. 


(5) That in connection with the consignment and re- 
ceipt of such goods the warehouse company would receive 
by mail from Liquid Veneer Corporation at Buffalo, New 
York, instructions to break up such bulk shipment and re- 
ship certain articles and quantities, as itemized in the in- 
structions, to various customers of Liquid Veneer Cor- 
poration throughout California and adjoining states. 
That it sometimes happened that the orders for reshipment 
received in inmediate connection with such shipments 
were not sufficient to exhaust the bulk shipments then 
under consideration and that additional instructions would 
shortly follow and there were occasions when a shipment 
would not be entirely exhaused by the accompanying 
orders to reship, which fact would be made to appear to 
Liquid Veneer Corporation by comparison of their records 
of the bulk shipments with the warehouse’s report of re- 
shipments made, and in regular course additional shipping 
instructions would be given. 
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(6) That upon receipt of a bulk shipment of goods, 
as aforesaid, and directions to distribute the same, as 
aforesaid, the warehouse force would unload said goods, 
if they had not already been unloaded, and in either case 
would segregate them from the goods of others in said 
warehouse, and from the mass of such goods would fill 
the shipping directions given by Liquid Veneer Corpora- 
tion, as aforesaid, and any goods left over after filling 
such directions would be held until the receipt of further 
directions for their disposition, as aforesaid. 


(7) That in disposing of bulk shipments of goods of 
Liquid Veneer Corporation, as aforesaid, neither the 
warehouse or its employees had anything to do with the 
sale of the same, or with the invoicing of them to the 
parties to whom they were shipped, and they knew noth- 
ing about the sale, the price, the terms of sale or the 
value of the goods but simply broke the bulk shipment 
and reshipped it to designated parties in designated 
amounts, and made out no papers except the ordinary 
shipping bill or bill of lading, and neither afhant or any- 
one engaged in the warehouse ever had instructions or 
permission to sell any of the goods so shipped to them 
and they were never given or informed of the sales price 
of such goods, and they were never billed or invoiced 
out of the warehouse or by the warehouse company and 
they never did or could quote prices and never sought 
to or did sell, or assume to sell any of such goods, and 
they were in no way authorized to represent or act for 
Liquid Veneer Corporation except in making such ship- 
ments, as aforesaid, and were never given authority to 
or requested to make any representations or statements 
of any kind concerning the sale of the goods of the Liquid 
Veneer Corporation, and 1f any employee of said ware- 
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house ever made any statements concerning the manner 
of disposition of the goods of said Liquid Veneer Cor- 
poration, or represented that they could be purchased at 
said warehouse, he was without authority to do so, and 
was 1 ercor 10% metther the Lawrencesoneuice mlaciert 
Warehouse Company ever sold or had authority to sell 
any of such goods, or had information as to the prices 
at which they were sold or to be sold. 


Affiant further says that there has been exhibited and 
read to him a transcript of the testimony of the plain- 
tiff in this action, Mrs. Smuckler, to the effect in sub- 
stance that at sometime between the first part of 1930 
and the early part of 1932 she visited a warehouse which 
she called the Lawrence Warehouse, near the water front 
and in the warehouse district, in San Francisco, and that 
in that warehouse she conversed with a man occupying 
a clerical position, such as bookkeeper or billing clerk, in 
an office back of a wicket; that he stated to her the man- 
ner in which Liquid Veneer products were sold; that they 
could be there obtained from a stock of goods kept on 
hand and that he exhibited to her bills and invoices and 
showed her a large stock of Liquid Veneer products kept 
in a room into which a door opened adjacent to such of- 
fice and explained that orders taken for such goods would 
be filled from such stock. That afhant cannot and does 
not pretend to remember the testiniony so read to him 
with accuracy or in detail, but without regard to what 
said witness may have testified he states the following 
facts in addition to all that has been heretofore stated, to- 
wit: 

The warehouse before referred to as the Humboldt 
warehouse is situated in what is referred to as the water 
front and warehouse district of San Francisco. 
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That the entrance to said warehouse building used by 
persons entering the same is on Brannan Street and one 
entering comes almost immediately to the warehouse office, 
which is on the street floor and is separated from the 
rest of the floor by a high counter surmounted by a wicket 
through which business with the office is transacted, and 
that has been the situation during all the times herein 
mentioned. 


That there is no room, and for more tian five years 
past there has been none, on said first floor adjacent to 
the office into which a door opened from the part of the 
building occupied by the office and entrance to the building. 
That a part of the building back of, and the full width 
of said office has for more than such five year period been 
partitioned off with no entrance thereto from that part 
of the building, and no goods of Liquid Veneer Corpora- 
tion have ever been kept or placed in said room ina 
for more than five years last past all goods of Liquid 
Veneer Corporation when received in said warehouse 
have been immediately segregated from other goods in the 
warehouse by putting them in the basement of the build- 
ing, where they have been broken up for reshipment as 
hereinbefore stated, and to get to the part of the basement 
into which said goods have been put and kept during 
said five year period it is necessary to go the width of 
said building on Brannan Street around the end of the 
railroad track, extending into the building, thence back 
the length of the building to a basement stairs and thence 
down to the basement floor. 


That since long prior to the year 1930 the regular cler- 
ical force of said warehouse has consisted of one W. G. 
Heiss, who has been in general charge of the clerical 
work, and different lady stenographers and since before 


we 


the year 1930 said Heiss has been absent from his work 
not more than a few weeks in all. That when for any 
reason said Heiss has been absent from the office his 
place has been taken by one George Savage, and no one 
but the said Heiss, said Savage and said lady stenograph- 
ers has since before 1930 been at any time in charge 
of said office or at work therein and except that at times 
afhant may have done some of his work therein, and 
in that behalf afhant says that no occurrence of a woman 
appearing and seeking information in regard to Liquid 
Veneer products has taken place, at any time when he 
was present in the office. 


That all other employees than those mentioned who 
have worked in said warehouse since long before the 
year 1930 have been engaged in different lines of man- 
val work and none of them have been in charge of, or 
worked in the office, or had access to the papers therein 
at any time. 


Affant further savs that the warehouse business as at 
all times conducted by the Lawrence and Haslett Com- 
panies (and such business generally in the city of San 
Francisco) is a confidential business in which it is not 
ethical or proper to disclose the business of patrons, and 
that said companies and their employees would not more 
disclose the names of storers of goods or the extent of 
their holdings than bank employees would disclose the 
names of depositors or the extent of their deposits, and 
that it would have been against all the rules and practices 
of either of said warehouse companies for an employee 
to disclose the relations between a patron and said ware- 
house, or the fact or extent of the storage of goods by 
any patron, and no employee of either of said companies 
was ever authorized or permitted by said companies, or 
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either of them, to make any statements or admissions on 
behalf of Liquid Veneer Corporation, or any other patron. 


Afhant further says that it is his recollection of the 
testimony of said woman (Mrs. Smuckler) that the goods 
of Liquid Veneer Corporation which were shown to her 
were sufficient in quantity to fill a room half the size of 
the court-room in which she was giving her evidence. 
That the largest amount of goods of Liquid Veneer Cor- 
poration in said warehouse even immediately upon the 
unloading of the largest shipment ever made to said ware- 
house would not fill the half of any court-room affiant 
ever saw, and it would only be upon unloading of one of 
the largest shipments and before the distribution thereof 
to customers that goods would be present in quantities 
large enough to prompt such extravagant statements. 


Affhant further says that the Lawrence and Haslett 
Warehouse Companies were paid by Liquid Veneer Cor- 
poration not upon a commission basis or with reference 
to the sale of any goods but only as warehousemen and 
such compensation was based upon the number of cubic 
feet occupied and for the time occupied by the goods 
while awaiting billing out to different persons by direction 
of Liquid Veneer Corporation; the labor of handling in 
and out and the labor, if any, of repacking where that was 
necessary. 

JOHN BRASH 
JOHN BRASH 


Subscribed and sworn to before me this Ist day of 
February, 1934 
VIOLET NEURNBURG 
Notary Public in and for the County of San Francisco, 
State of California.” 
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“APFIDAVIT OF GEORGE. Sa Gin 


STATE OF CALIFORNIA ) 
COUNTY OF SAN FRANCISCO ) 


GEORGE SAVAGE being first duly sworn upon his 


oath deposes and says: 


SS 


That for several years prior to 1930 and up to the Ist 
of January, 1932, he was in the employ of the Lawrence 
Warehouse Company and since that date has been in the 
employ of the Haslett Warehouse Company, working in 
both said employments in a warehouse at the corner of 
Second and Brannan Streets in San Francisco, known 
first as “Lawrence Warehouse 19” and later as “Hum- 


boldt”’ warehouse of the Haslett Company. 


That a part of his work is said warehouse was that of 
conducting the offce and doing the work of the regular 
office manager W. G. Heiss in the absence of said Heiss 
from his work and on all occasions when said Heiss was 
absent affiant did assume his place. That during each 
year 1930 and 1931 affiant did relieve said Heiss during 
his vacation period for about two weeks in each year, and 
perhaps on some other short periods, and he had likewise 
relieved him during prior years and no one else took over 
the work of said Heiss during any of his absences. 


That in connection with his work in the office during the 
absence of Mr. Heiss he became very familiar with the 
manner of handling the business of Liquid Veneer Cor- 
poration in said office and he has read the affidavit of said 
W. G. Heiss in this case and states the fact to be that said 
affidavit correctly states the facts with relation thereto as 
he would state them in detail, if called upon to do so. 
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Affiant further says that there has been exhibited and 
read to him what purported to be a transcript of the testi- 
mony of Mrs. Smuckler, the plaintiff in this action, con- 
cerning an interview with a man in the office of a ware- 
house referred to as the “Lawrence Warehouse” to the 
general effect that some time between the first part of the 
year 1930 and the early part of the year 1932 she visited 
a warehouse which she called the Lawrence Warehouse, 
near the water front and in the warehouse district in, San 
Francisco; and that in that warehouse she conversed 
with a man occupying a clerical position, such as book- 
keeper or billing clerk, in an office back of a wicket; that 
he stated to her the manner in which Liquid Veener prod- 
ucts were sold; that they could be there obtained from a 
stock of goods kept on hand and that he exhibited to her 
bills and invoices and showed her a large stock of Liquid 
Veneer products kept in a room into which a door opened 
adjacent to such office and explained that orders taken 
for such goods would be filled from such stock. That 
affant cannot and does not pretend to remember the testi- 
mony so read to him with accuracy or in detail, but with- 
out regard to what said witness may have testified he 
states the following facts in addition to all that has been 
heretofore stated, to-wit: 


The warehouse before referred to as the Humboldt 
warehouse is situated in what is referred to as the water- 
front and warehouse district of San Francisco. 


That the entrance to said warehouse building used by 
persons entering the same is on Brannan Street and one 
entering comes almost immediately to the warehouse 
office, which is on the street floor and is separated from 
the rest of the floor by a high counter surmounted by a 
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wicket through which business with the office is trans- 
acted, and that has been the situation during all the times 


herein mentioned. 


That there is no room, and for more than five years 
past there has been none, on said first floor adjacent to 
the office into which a door opened from the part of the 
building occupied by the ofhce and entrance to the build- 
ing. That for more than five years past all goods of the 
Liquid Veneer Corporation when received in said ware- 
house have been immediately segregated from other goods 
in the warehouse by putting them in hte basement of the 
building where they have been broken up for reshipment 
in accordance with orders and directions of the Liquid 
Veneer Corporation and to get to the part of the basement 
where said goods have been kept during said five years 
last, starting from the office, it is necessary to go the 
width of said building on Brannan Street, around the end 
of the railroad track, extending into the building, thence 
back the length of the building to basement stairs and 


thence down to the basement floor. 


That at no time while afhant was in charge of or pres- 
ent at the said office did any woman appear and make 
inquiry in regard to the products of the Liquid Veneer 
Corporation, and no stock or goods of the said Liquid 
Veneer Corporation, were ever exhibited to any woman, 
and that if any such thing had occurred afhant would have 
remembered the same because it would have been dis- 
tinctly out of the ordinary in that by the rules and prac- 


tices of the warehouse nothing in regard to the business 
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of patrons is ever disclosed but the same is deemed to be 
and is considered confidential and if any person had made 
any request for information in regard to the goods or 
business of the Liquid Veneer Corporation, afhant would 
either of his own responsibility have refused to give the 
same or would have referred the inquiry to Superinten- 
dent John Brash. That during all the time of affant’s 
employment with either the Lawrence Warehouse Com- 
pany or the Haslett Warehouse Company such matters 


have been considered and treated as confidential. 


That if at any time there were sufficient goods of the 
Liquid Veneer Corporation on hand in the said warehouse 
to fill a room as large as a freight car it would have been 
immediately after receipt of a car-load shipment and _ be- 
fore the operation of reshipment had been accomplished; 
that it is affiant’s recollection of the reading of the testi- 
mony of plaintiff that she stated that the goods of Liquid 
Veneer Corporation were present and exhibited to her in 
quantities sufficient to fill a room one-half the size of the 


courtroom in which she was testifying. 
Further affant sayeth not. 


GEORGE W. SAVAGE 
Spence SAVAGE 


Subscribed and sworn to before me this Ist day of Feb- 
ruary, 1934. 
VIOLET NEURNBURG 
Notary Public in and for said County and State.” 
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“AFFIDA WIT OF J, VeRO ep 


STATE OF CALIFORNIA re 
COUNTY OF SAN FRANCISCO ) >> 


J. W. HOWELL, being first duly sworn upon his oath 
deposes and says: 

Wine ite vs cernel i Bee years last past has been 
the secretary of the Haslett Warehouse Company doing 
business as a warehouseman in the City of San Francisco. 
That on the lst day of January 1932, the Haslett Ware- 
house Company took over the warehouses and business 
of the Lawrence Warehouse Company, that up to that 
time had been doing a similar warehouse business in San 
Francisco, taking over among other things the business 
and possession of a warehouse at the corner of Brannan 
and Second Street in said city, up to that time known 
as “Lawrence Warehouse 19” now known and designated 
as “Humboldt” warehouse of the Haslett Company. 

That at the time the Haslett Company took over said 
warehouse John (Jack) Brash was the superintendent in 
charge, W. G. Heiss was in charge of the office and the 
clerical work and records and George Savage was em- 
ployed in various Capacities and as a substitute for Mr. 
Heiss in case of his absence from the office. That said 
named persons were continued in their several capacities 
as employees of the Haslett Warehouse Company and 
have ever since maintained their respective positions. 

That one of the patrons of said warehouse before its 
acquirement by the Haslett Company was Liquid Veneer 
Corporation of Buffalo, New York, and it has continued 
as a patron to this time and the course of business exist- 
ing between it and the Lawrence Warehouse Company 
has been continued and followed and all consignments of 
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goods by Liquid Veneer Corporation to either said Law- 
rence Company or the Haslett Company have gone into 
and been handled through said identical warehouse known 
now as the “Humboldt” and the details of the handling 
of such goods are better known to said Brash, Heiss and 
Savage than to afhant, who has no connection with the 
Lawrence Warehouse Company and its transactions prior 
to January Ist, 1932. 


That afhant has been for many years actively connected 
with the warehousing business such as conducted by the 
Lawrence and the Haslett Companies and knows the 
character of such business, and the relationship between 
such warehousemen and patrons during all of the said 
time and in that behalf he states the fact to be that such 
business in the City of San Francisco is a confidential 
business in which it is, and has been, considered unethical 
and improper for warehousemen to disclose for whom they 
are storing or shipping goods as such information would 
expose owner of goods to the danger of attachments or 
other process and in the case of making reshipments would 
disclose to competitors the customer lists of patrons; and 
employees of such storage companies are universally for- 
bidden to give out any information concerning patrons 
or their affairs very much as bank employees are re- 
strained from disclosing the accounts of customers. 


Further affant saety not. 
JV. HOV ele 
ay. HOW Bie 


Subscribed and sworn to before me this Ist day of 
February, 1934 
VIOLET NEURNBURG 
Notary Public in and for said County and State.” 
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MsUDSIs, WY eG .lal, 
“AFFIDAVIT OF W. G. HESS U.N.N.P. 


COUNTY OF See RANCISCOs 
SIS ON TOA IUB OUR ISIE ) 


ES iG. H. 
W. G. HESS, being first duly sworn deposes and says: 


eice 7G kr 
That he is the identical W. G. Hesss U.N.N.P. men- 
tioned in the affidavit of John Brash taken in this case. 
icone Venerdlal, ule eIN| shee 
That for about fre years immediately preceding January 
Ist, 1932 he was in the employ of the Lawrence Ware- 


SS 


house Company and from January 1, 1932 to the present 
time he has been in the employ of the Haslett Warehouse 
Company both of San Francisco, California. That for 
many years prior to January Ist, 1932 the Lawrence 
Warehouse Company was engaged in a general ware- 
housing and storage business in San Francisco, and 
among others it conducted a warehouse at the corner of 
Second and Brannan Streets in said city known as “Law- 
rence Warehouse 19.” That on January Ist, 1932 the 
business and warehouses of said Lawrence Company were 
taken over by the Haslett Warehouse Company which 
continued the business of the Lawrence Company and 
from shortly after that time the said warehouse Law- 
rence 19 was designated and known as the ‘“‘Humboldt” 
warehouse of the Haslett Company. That upon the suc- 
cession of the Haslett Company to the business of the 
Lawrence Company, the employees at said warehouse, 
Lawrence 19, were continued as employees of the Haslett 
Company, including -— — — John (Jack) Brash, George 
Savage and afhant and the business ot said warehouse 
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continued with the same patrons and customers. That 
prior to such change of ownership and control one Edison 
C. Lloyd was general superintendent of warehouses but 
under the new ownership and control J. W. Howell suc- 
ceeded to the duties of said Lloyd but his offices are not 
in the warehouse but in the executive offices of the Has- 


lett Warehouse Company, he being its secretary. 


That during all the time of his employment by said two 
companies he has been in charge of the office and office 
work of said warehouse now called the Humboldt, which 
has at all times been located on the street floor of the 
building and reached from without the building through 
a street entrance at No. 285 Brannan Street. That he 
had no definite title but his work consisted of the general 
conduct of the office business with the assistance of various 
lady stenographers, and of keeping the office records and 
performing, or having performed, the duties ordinarily 
performed by a billing clerk and he has been at all times 
familiar with both the general course of business con- 
ducted through said warehouse and the details thereof 
as far as involved in the records, papers and correspon- 
dence. That during occasional brief absences of affiant 
from his work in said office his work has been taken over 
and performed by George Savage and during all the 
course of said employment of afhant in said warehouse no 
other employee than himself, said Savage and stenograph- 
ers as mentioned have been engaged in or worked about 
said office except that on occasions the superintendent, 
John Brash, might be engaged in some of his work there- 
in and except that after July Ist, 1932 one Mr. Mullins 
might have assisted in office work. 
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That during all the time of his employment in said 
warehouse Liquid Veneer Corporation has been a cus- 
tomer or patron of said warehouse now known as “Hum- 
boldt”” and the warehouse business transacted by it has 
gone through his hands and he has personal knowledge 
of what such business consisted of and how it was con- 
ducted and in that regard he states: 


Relating to the entire period of his employment, as 
aforesaid, affiant states: That from time to time Liquid 
Veneer Corporation would consign to the warehouse now 
known as “Humbolt” carload or other bulk shipments 
of its products from Buffalo, New York. That under 
an arrangement and custom ante dating afhant’s employ- 
ment Liquid Veneer Corporation would in connection with 
making such a bulk assignment to the warehouse furnish 
to the warehouse separate directions to the effect that 
the goods so consigned should be distributed in smaller 
lots to various customers, the precise articles and amounts 
to be shipped to each customer being specified in the 
separate direction as to that customer. That many such 
directions would generally be mailed and received together 
and such a group of directions might arrive at the ware- 
house preceding, concurrently with or shortly following 
the actual receipt of the goods according to the time oc- 
cupied in transit. 


That upon receipt of a consignment of goods if shipped 
by rail the car containing them would be switched into 
the warehouse over a spur extending into it and be un- 
loaded and for about five years last past all goods of 
Liquid Veneer Corporation have been when unloaded seg- 
regated from all other goods and placed in the ware- 
house basement for reshipment under directions from 
Liquid Veneer Corporation. 
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That upon the unloading and segregation of a shipment 
of goods the warehouse force would proceed to break 
up the shipment by selecting thereupon the articles and 
amounts necessary to comply with the several directions 
then on hand or would await the receipt of expected di- 


rections if they had not yet arrived. 


That as the articles necessary to comply with shipping 
directions were selected and set aside for shipment to 
various parties afMant would proceed in due course to 
make out, or cause to be made out appropriate shipping 
or way bills designating the consignee as per instructions 


and naming the warehouse company as consignor. 


That it would sometimes happen that the shipping 
directions received by the warehouse in connection with 
a particular shipment would not exactly correspond with 
the contents of a bulk shipment which would appear to 
Liquid Veneer Corporation by a comparison of their 
schedules of shipments with copies of the shipping bills 
always furnished by afhant to Liquid Veneer Corpora- 
tion when reshipments were made as per instructions and 
in the regular course of things if there was any excess, 
further shipping instructions would be given by Liquid 
Veneer Corporation, and the remaining goods shipped out. 
If it should happen that there was a deficiency in goods 
to fulfill all shipping directions on hand the regular course 


would be to await another shipment and they comply. 


That in making reshipments of goods as above specified 


the warehouse would not, and it did not furnish, or make 
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out invoices or bills to the consignees for the goods, and 
the persons conducting the operation as aforesaid were 
not furnished any price list and did not know the prices 
at which any goods were sold or the terms upon which 
they were received by customers of Liquid Veneer Cor- 
poration, and they had nothing to do with the sale of 
such goods and had no interest in the sale thereof, and 
had no authority to make sales, but acted as warehouse- 
men only and were compensated upon the basis of the 
amount of space taken up by the goods while in the ware- 
iNowse, according to the time they were there and the 


amount of labor involved in handling, etc. 


Amant iunmhner says titat there as been exhibited and 
read to him what purports to be a transcript of the tes- 
timony of the plaintiff in this action, Mrs. Smuckler, to 
the effect in substance that at some time during the years 
1930 or 1931, or the early part of 1932, she visited a 
warehouse, which she called the Lawrence Warehouse, 
near the water front and in the warehouse district, in 
San Francisco, and that in that warehouse she conversed 
with a man occupying a clerical position, such as book- 
feeper or billing clerk, he being in an office back of a 
wicket; that he stated to her the manner in which Liquid 
Veneer Products were sold: that they could be there ob- 
tained from a stock of goods kept on hand and that he 
exhibited to her bills and invoices and showed her a large 
stock of Liquid Veneer products kept in a room into which 
a door opened adjacent to such office and explained that 


orders taken for such: goods would be filled from such 
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stock. That afhant cannot and does not pretend to re- 
member the testimony so read to him with accuracy or in 
detail, but without regard to what the said witness may 
have testified he states the following facts in addition to 


all that has been heretofore stated, to-wit: 


The warehouse hereinbefore referred to as the Hum- 
boldt Warehouse is situated in what is referred to as 


the water front and warehouse district of San Francisco. 


That the entrance to said warehouse building used by 
persons entering the same is on Brannan Street and one 
entering comes almost immediately to the warehouse of- 
fice, which is on the street floor and is separated from 
the rest of the floor by a high counter surmounted by a 
wicket through which business with the office is trans- 
acted, and that has been the situation during all the times 


herein mentioned. 


That there is no room, and for more than five years past 
there has been none, on said first floor adjacent to the 
office into which a door opened from the part of the build- 
ing occupied by the office and entrance to the building. 
That a part of the building back of, and the full width 
of said office has for more than such five year period been 
partitioned off with no entrance thereto from that part of 
the building, and no goods of Liquid Veneer Corporation 
have ever been kept or placed in said room. That for 
more than five years last past all goods of Liquid Veneer 
Corporation when received in said warehouse have been 
immediately segregated from other goods in the ware- 


house by putting them in the basement of the building, 
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where they have been broken up for reshipment as herein- 
before stated, and to get to the part of the basement into 
which said goods have been put and kept during said five 
year period it is necessary to traverse the said building 
on Brannan Street around the end of the railroad track, 
extending into the building, thence back the length of the 
building to a basement stairs and thence down to the base- 


ment floor. 


That the only times afhant was absent from the per- 
formance of his duties since the beginning of the year 
1930 were two weeks of vacation in said year and two 
mcexs in the year 193) andithat durine ther year 1932 
he was not absent at all; that during the period of his 
absence his place was taken, and the office was in charge 


of George Savage, hereinbefore mentioned. 


Affiant further says that at no time during his employ- 
ment and while he was in charge of the said office did Mrs. 
Smuckler, or any other woman appear and have any con- 
versation with him in regard to the manner in which the 
goods of Liquid Veneer Corporation were kept or con- 
cerning the subject of their being for sale, or concerning 
whether they could be bought and delivered from a stock 
on hand in the said warehouse, or in any way concern- 
ing and relating to the goods of the Liquid Veneer Cor- 
poration, or how they were handled and kept in said 
warehouse, and never at any time did he exhibit or show 
to any woman bills or invoices or other papers concerning 
the shipments and handling of goods of the Liquid Veneer 


Corporation in the said warehouse, and that at no tinie 
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during the handling of said goods have way bills or in- 
voices of goods of the Liquid Veneer Corporation shipped 
from the warehouse been made out and been present in 
the office of said warehouse and never at any time did he 
show the said Mrs. Smuckler, or any woman, around the 
store houses and point out to her or in any way exhibit 
to her goods belonging to or bearing the brand of Liquid 
Veneer Corporation, and he never made any statements to 
any woman of the kind or character said to have been 
testified to by Mrs. Smuckler as having been made by 
the man she found in charge of the office of the warehouse 


she visited. 


That if any such occurrence as that referred to in the 
preceding paragraph had ever taken place affiant could not 
help but remember and he would have remembered it be- 
cause it would have been so out of the ordinary and out 
of accord with the practices of said warehouse; that the 
warehouse business as conducted between said Liquid 
Veneer Corporation and the Lawrence and Haslett Ware- 
house Company is treated and conducted as a confidential 
business and it is against the rules and practices of the 
warehouse to disclose in any way to any person the names 
of, or any facts in regard to people having goods there on 
store and it has been a well-known and universal practice 
among all employees of said warehouse to preserve such 


business relations as confidential. 


Affiant further says that it would be impossible for any- 
one to see in the said office invoices or bills or any other 


documents or papers made out in connection with the re- 
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shipment of goods because no such papers were ever pres- 
ent therein, and the only papers ever made out in said office 
concerning the shipment of goods were the way bills or 
shipping bills and they were universally made out on a 


printed form filled in with pen and ink. 


Affant further says that it is his recollection of the 
testimony of the witness referred to that the goods of the 
Liquid Veneer Corporation which were shown to her were 
sufficient in quantity to fill a room half the size of the 
court-room in which she was giving her evidence. With 
reference to that, afhant further says that the only times 
at which a large amount of goods sufficient to fill a freight 
car, for example, were present in the said warehouse would 
be at times immediately after the unloading of a carload 
shipment and before the same had been distributed by re- 
shipment, and there has never been present at one time in 
the said warehouse goods sufficient to half fill a large room 
such as the witness described as being one-half the size of 


a court room. 


W. G HEISE 


Subscribed and sworn to before me this Ist day of 
February, 1934 


VIOLET NEURNBURG 
Notary Public in and for said County and State.” 
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AEEIDAY LTO nsEbIe ON C. LEO 


CITY AND 
COUNTY OF SAN FRANCISCO ) .. 
STATE OF CALIFORNIA ) 


EDISON C, LLOYD, being first duly sworn upon his 
oath deposes and says: 


That from a time several years prior to 1930 he was 
general superintendent of the warehouses of the Law- 
rence Warehouse Company of San Francisco, California, 
which included a warehouse situated at the corner of Sec- 
ond and Brannan Streets in said city, which is now known 
as the Humboldt Warehouse of the Haslett Warehouse 
Company, but which up to January Ist, 1932 or shortly 
thereafter was known as “Lawrence Warehouse 19.” 
That it was a part of afhant’s business and duty to know 
what customers or patrons of the Lawrence Warehouse 
Company were served by the different warehouses oper- 
ated by said Company. 


That during all the time of his connection with the Law- 
rence Warehouse Company as aforesaid afhant knew of 
the business concern, Liquid Veneer Corporation of Buf- 
falo, New York, which is defendant above named, and 
knows that during all of such employment and up to Jan- 
uary Ist, 1932 various products of said Liquid Veneer 
Corporation were consigned from Buffalo, New York, to, 
and received by Lawrence Warehouse Company for dis- 
tribution to customers designated by said Liquid Veneer 
Corporation. 


That during all of said time all goods received by said 
Lawrence Warehouse Company from said Liquid Veneer 
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Corporation were received at and taken into said identical 
warehouse, then known as Lawrence Warehouse 19, now 
known as the Humboldt Warehouse of the Haslett Ware- 
house Company, and they were never received at or went 


into any other warehouse. 


That January Ist, 1932 the warehouse business and 
warehouses of Lawrence Warehouse Company including 
said Lawrence Warehouse 19, now known as Humboldt 
Warehouse of the Haslett Warehouse Company were taken 
over by the Haslett Warehouse Company, which continued 
to conduct said business and warehouses formerly con- 


ducted by Lawrence Warehouse Company. 


That affiant has had no connection with such ware- 
house business, or either the said Lawrence Company or 
said Haslett Company, since January Ist, 1932, and knows 
nothing about the details of the manner of conducting 
business in said warehouses or the customers thereof since 
about that time, and he is now in the employ of the South 


End Warehouse Company of San Francisco. 
Further afhant sayeth not. 
EDISON CC) LEOwD 


Subscribed and Sworn to before me this Ist day of 
February, 1934. 


Io dni N od ONE 


Notary Public in and for the said City and County and 
State.” 
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Sam TDA 1 IAOie RAN |, CAI AINA 


CITY OF BUFFALO +) 
COUNTY OF ERIE ) SS. 
STATE OF NEW YORK ) 


MARTIN J. CABANA, being first duly sworn upon 
his oath deposes and says: 


That he is the Vice-President of the defendant Liquid 
Veneer Corporation in charge of sales and shipments, and 
has been such officer since 1925, and Secretary and Sales 
Manager before said time since 1903. That as such of- 
ficer he has been at all times familiar with and had per- 
sonal knowledge of the facts herein after stated. That this 
affidavit is made in support of defendant’s renewed motion 
to dismiss and quash the service of summons herein, and 
is in addition to and supplemental of his affidavits there- 
tofore made, and now on file in support of the original 
motion to dismiss and quash and set aside the service of 


said summons. 


That for more than thirty-three years last past defend- 
ant under its present name and the name of Buffalo Spe- 
cialty Company has been engaged at Buffalo, New York 
in the business of supplying its products to customers in 
California and other states upon mail orders transmitted 


to it at Buffalo, New York, from said several other states. 


That as concerns the State of California its products 
have during all of the time since the year of about 1910 
been supplied to persons within said state by the follow- 


ing methods and none other: 
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(1) By approving and filling orders received by mail 
or telegraph at Buffalo, New York, direct from persons 
desiring to purchase the same and shipping the orders by 
mail or common carrier direct to the ordering party in 
California and billing therefor and receiving remittance 
of the purchase price thereof at Buffalo, New York, from 
such purchaser. 


(2) By approving and filling orders received at Buf- 
falo, New York, by mail or telegraph from traveling sales- 
men on a commission basis only taking orders from cus- 
tomers within the state of California and forwarding 
them from within that state to defendant at Buffalo, New 
York, for approval and upon receipt of such orders if ap- 
proved shipping and billing the ordered articles direct by 
mail or common carrier to the ordering party in Califor- 
nia and receiving the remittance therefor at Buffalo, New 
Mork. 


(3) By approving, billing and receiving remittances 
for orders received at Buffalo, New York, by mail or 
telegraph either direct from the ordering parties or from 
commission salesmen taking orders from people within 
the State of California subject to approval by the company 
at Buffalo, New York, and if approved shipping the ag- 
gregate of a large number of such orders to, first, and up 
to about January Ist, 1932, the Lawrence Warehouse 
Company, and, second, after about January Ist, 1932 to 
the Haslett Warehouse Company, both at San Francisco, 
California, in bulk by carload or other bulk shipment to be 
by said warehouse companies reshipped in smaller lots to 
the various persons whose orders were to be filled. 


That in making shipments of all orders during all the 
times mentioned they were billed to the respective ware- 
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house companies at the address of the particular ware- 
house situated at the corner of Brannan and Second Street 
—the Street number of which was 285 Brannan Street— 
and the name of which was first “Lawrence Warehouse 
19” and later ““Humboldt” warehouse of the Haslett Com- 
pany. 

Affiant further says that orders for goods were only 
filled under either of said three methods, when and after 
they had been approved by the proper officer of the com- 
pany at Buffalo and all orders were received by the com- 
pany subject to their approval or rejection at Buffalo and 
no one outside the office of the company at Buffalo was 
authorized or permitted to approve any order or authorize 
shipment of any goods or extend any credits whatsoever 
and if any person other than the proper officers of the 
company, at the home office, had assumed to approve an 
order or authorized a delivery of the goods or the exten- 
sion of any credit whatsoever his actions would not have 
been recognized and no goods would have been shipped or 
credit extended and that fact was always known to sales- 
men taking any orders to be a definite policy and they 
were instructed in all cases that no order could or would 
be filled until approved at Buffalo, New York, by the 
officers of the company and that no business could be done 
or transacted with Liquid Veneer Corporation except at 
Buffalo. That in so organizing and conducting its business 
it was the deliberate policy and purpose of defendant to 
engage in interstate business only and not to in any way 
conduct any intrastate business. 


Affiant further says that in the furnishing of its prod- 
ucts to persons in California and other states as well un- 
der the third method above mentioned the universal pro- 
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cedure was as follows during all of the period since the 
year 1910, to-wit: 


That during said time it, defendant, made no shipments 
whatsoever to any warehousemen in the State of Cali- 
fornia except, first, said Lawrence Warehouse Company, 
and since January Ist, 1932, said Haslett Warehouse Com- 
pany at San Francisco. 


That shipments to said warehouse companies from time 
to time were not solely for reshipment or distribution to 
persons in California but also for customers in Washing- 
ton, Oregon and other adjacent states and as the case 
might be to make a carload lot for economy of distribu- 
tion. 


That from time to time when it would appear from the 
number of orders coming into the office at Buffalo, from 
California and surrounding states, that a bulk shipment 
could soon be made for distribution in said states, the 
goods called for by said orders would not be shipped direct 
to the parties ordering but the orders would be accumu- 
lated until taking into account the time required for a 
carload or other bulk shipment to reach San Francisco it 
was estimated that the orders accumulated by the time of 
arrival would equal the contents of bulk shipment and 
thereupon such shipment would be made to either said 
Lawrence or Haslett Company according to the time when 
made. That upon the making of such a shipment or 
shortly thereafter and in due course of business the office 
at Buffalo would forward to the warehouse at San [F'ran- 
cisco separate directions to reship to the parties whose 
orders were to be filled certain specified kinds of merchan- 
dise which were listed in the several instructions. That 
such separate instructions would generally go forward by 
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mail in a group following a given shipment so as to reach 
San Francisco on or about the estimated time of arrival 
of the freight shipment, and would be followed by addi- 
tional instructions which it was estimated would arrive at 
the warehouse by the time it was ready to complete reship- 
Memes: 


That it was the purpose and aim of defendant not to 
accumulate any surplus of goods in California and if it 
appeared that the goods shipped to the warehouse ex- 
ceded the amount of goods directed to be shipped from 
the warehouse, additional shipping directions would be for- 
warded, or if there appeared to be a deficiency in goods 
to meet shipping directions the goods would either be 
shipped to the customer direct from Buffalo or be shipped 
from the next shipment in bulk. That on some occasions 
orders for goods may have been cancelled or the approval 
revoked after a bulk shipment had been made as aforesaid, 
and as a result thereof a small surplus of goods might at 
times have accumulated in the warehouse for a short time 
until that fact was discovered from checking the records 
whereupon additional shipping instructions would be given 
to fill additional orders but except immediately upon the 
receipt of a bulk shipment and after receipt and before 
the reshipping process was completed was there ever any 
large amount of defendant’s goods in warehouse in Cali- 
fornia. 


With particular regard to the testimony heretofore given 
by plaintiff to the effect that she saw and conversed with 
some unidentified man in the office of a warehouse in San 
Francisco during the years 1930, 1931 or 1932 to the gen- 
eral effect that at some time between the first part of 
1930 and the early part of 1932, she visited a warehouse 
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which she called the Lawrence Warehouse, near the water 
front and in the warehouse district, in San Francisco, and 
that in that warehouse she conversed with a man occupy- 
ing a clerical position, such as bookkeper or billing clerk, 
in an office back of a wicket and that said man stated 
to her the manner in which Liquid Veneer products were 
sold and that they could be there obtained from a stock 
of goods kept on hand and that he exhibited to her bills 
and invoices and showed her a large stock of Liquid 
Veneer products kept in a room into which a door opened 
adjacent to such office and explained that orders taken 
for such goods would be filled from such stock; that af- 
flant says that he has no means of knowing whether plain- 
tiff had any such conversation as detailed by her but in 
that behalf he deposes and says that never at any time has 
any person in any warehouse or elsewhere in the State 
of California been employed or authorized by defendant, 
directly or indirectly, to sell goods on its behalf or to ex- 
tend credits or to represent that he had authority to sell 
goods or to speak for or on behalf of defendant with 
reference to its method of doing business or to have in 
his possession purported bills or invoices of goods of de- 
fendant, or to be in charge of any goods of defendant ex- 
cept as hereinbefore stated with reference to the hand- 
ling of bulk shipments of goods to the warehouse coni- 
panies aforesaid, and neither of said warehouse companies 
or any of their employees have ever been directly or in- 
directly authorized to do any of said things and no bills or 
invoices of goods distributed by defendant through said 
warehouses were ever in the authorized possession of any- 
one in California except the purchaser of goods to which 
they were sent direct from Buffalo and neither said ware- 
house companies or any of their employees were ever fur- 
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nished with prices of defendant’s products and they would 
not know the prices at which such goods would or should 
be sold and except immediately after the arrival of a bulk 
shipment there was nc time at which goods of the defend- 
ant were present in any warehouse except in small quanti- 
ties as an incident of reshipments as aforesaid. That if 
any person pretending to act on behalf of defendant ever 
had any conversations with plaintiff of the character re- 
ferred to or exhibited to plaintiff any bills or invoices for 
goods of defendant such person was an imposter and such 
bills and invoices were spurious because no such bills or 
invoices ever went into the hands of any warehouse or its 
employees and under the course of business and the prac- 
tices actually carried out neither of said warehouse com- 
panies or their employees had any thing to do with billing 
or invoicing shipments of goods of defendant but that was 
all done in all cases from the office of the Liquid Veneer 
Corporation in Buffalo, New York. To make emphatic 
and definite to the upmost possible extent that defend- 
ant had no one representing it in California authorized 
to act for it in the matters above referred to as having 
been testified to by plaintiff afhant further says that the 
establishment or employment of a person in or about any 
warehouse to present or act for defendant except in 
handling bulk shipments of goods was never discussed 
with any person or ever considered by defendant. 
Further deponent sayeth not. 
MARTIN J. CABANA 


Subscribed and sworn to before me this 10th day of 
August 1934. 
C. B. MeCOLEUM 
Commissioner of Deeds in and for the City of Buffao, 
New York.” 
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After argument, 


THE COURT ORDERED, “Thee Meionmice Denied 
Exception for the defendant. Bring the Jury in. Are 
you going to have an opening statement?” 


SUBSTITUTIONS OF ATTORNENS 
For the plaintiff: 


2-24-33, Harry Graham Balter and Elijah M. Smuckler 
for Elijah M. Smuckler. 


5-7-35, at time of trial, larry (Granaimemealier and 
Isador I. Smuckler for Harry Graham Balter and Elijah 
M. Smuci/iler. 


For the defendant: each reciting the substitution was 
for purpose of special appearance only and not to be con- 
sidered a general appearance in the action by defendant; 


e2-32, |B) | O'Connor tor Norman 5. sterry and 
Gibson, Dunn & Crutcher ; 

1-17-35, Paul V. Sheehan for J. F. T. O’Connor and 
A, Ge Die 


NO Mer tOonRkODUCE: 


To the defendant above named, and to Paul V. Shee- 
han, Esq., 1712 Liberty Bank Building, Buffalo, New 
York, its attorney: 


You and each of you will please take notice that you 
are hereby directed and required to produce upon the 
trial of said action the following instruments, papers and 
documents: 


[Pee catbon copy ot fetter of June 2, 1931, addressed to 


Young’s Market, Seventh Street, Los Angeles, California, 
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and signed by Liquid Veneer Corporation, Martin J. Ca- 
bana, Vice-President, as set out in paragraph VI of the 


complaint herein. 


2. he paper carton~label) bottle and ‘specincnma: 
product called “Liquid Veneer Polish’, as manufactured 


by defendant company on June 2, 1931. 


3. All correspondence between Liquid Veneer Corpo- 
ration and Young’s Market Company, of Los Angeles, 
California for the years 1929) 193071931, amd lO32eielare 
ing to “French Veneer Polish” or French Veneer Manu- 
facturing Company, Los Angeles, California, or relating 
to Mrs. 1. 5S. Smucklero1 los Aneeles™ Galironnice 


4. All correspondence between Liquid Veneer Corpo- 
ration and the May Company, of Los Angeles, California, 
tor the years 1929, 1930) 1930 and 1932 relatincanre 
“French Veneer Polish” or French Veneer Manufactur- 
ing Company, Los Angeles, California. 


5. he conmpanys records tor the years 1029519 3m 
1931 and 1932 showing all merchandise shipped to San 
Francisco, California, and also showing all merchandise 
distributed from San Francisco to points in California, 
also all defendant’s bills of lading, invoices and orders 
during said period in connection with said shipments. 


6. All records showing warehousing of Liquid Veneer 
Polish by the defendant company with the Haslett Ware- 
house, 37 Drum Street, San Francisco, or the Lawrence 
Warehouse, Company in San Francisco, California. Also 
all inventories of merchandise kept at either of these 
warehouses on account of the defendant company during 


the years 1929) 1930) 193i angciel 932. 
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You will further take notice that upon your failure to 
produce said papers, instruments and documents, second- 
ary evidence of the contents thereof will be offered and in- 


troduced on behalf of the plaintiff. 
Dated this Wst day oi Pebruary, 1935. 
PELTON, WARNE & BALTER 


(Signed) By Harry Graham Balter 
Attorneys for plaintiff.” 


dist, Wiedueul, 


The jury was duly impaneled and sworn to try the is- 
sues. It was admonished by the Court and retired from 
the Court room when the following proceedings were had 


out of its presence. 


Counsel for defendant moves to dismiss the complaint 
on the ground that it does not state facts sufficient to con- 
stitute a cause of action. The Court states, “No, I will 
not entertain at this time a motion addressed to the suf- 
ficiency of the complaint because of its being entirely un- 


timely.” 


SHEEHAN: I would take it that at any time we 
could move to dismiss the complaint as not stating a cause 
of action. 

mie COURT: No. 

Sie ine N se Otherwise, 1 you havent got a cause 


of action stated they are not in Court. 
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THE COURT: Proceed in the manner indicated, and 


your Motion is denied; that is I will decline to hear it 
at this time becatise, Ot on ail fairness to the Conn, sue 
a motion should have been presented a long time ago if 
there was any intention on the part of the defendant to 
present any such question as that. 

SHEEHAN: Well, of course we intended to but we 
thought we could present it on the opening of the trial. 

VEE CO Oi melenocced: 

After opening statement by Mr. Balter on behalf of 
plaintiff, the following proceedings were had: 

SHEEHAN: Your Honor, at this tune I ewanteno 
make a motion to dismiss the complaint on the plaintiff’s 
opening, for the fact that he has read the complaint to 
the jury and it does not allege any jurisdictional facts. 
There is nothing in the complaint of anything that says 
in this letter that it was alleged of and concerning this 
plaintiff; that there is nothing alleged in the complaint in 
any way that shows a publication of what he claims is 
libel in any way, shape or manner; and there are no facts 
of damage alleged in any way; there is nothing in the 
complaint that shows it was an unprivileged communica- 
tion—. 

THE COURT. Wherewieswher: 

SHEEHAN: ‘There 1s tiothine 1 the conplainueenn 
shows it was not privileged; in other words, there is no 
allegation that it was libelous and an unprivileged com- 
munication. 

THE COURT: Motion istdemed 

MR. SHEBRHAN. | Andee connie 
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(Testimony of Evelyn Schoos) 


After opening statement on behalf of defendant the 
following occurred: 


JI NADIL  IN eS GlelON)S, 


witness on behalf of plaintiff, was sworn and after stat- 
ing her name and that she was employed by Young’s 
Market Company, the following proceedings took place: 


ME, SHEEHAN. Now, vour Honor) to presence: 
rights I just at this time wish to object to any evidence 
being introduced as to any allegations of the complaint, 
and particularly with reference to this letter and any alle- 
gations contained in respect to the letter alleged in the 
complaint, on the ground that the complaint does not state 
facts sufficient to constitute a cause of action in that there 
is no libel alleged in the complaint; and on the second 
ground, that the letter therein contained is a privileged 
communication under the laws and statutes of California: 
on the third ground that there is no publication of the 
libel alleged in the complaint; and the fourth ground, that 
the complaint in no way, shape or manner in any way in- 
dicates that this letter has been in any way of and con- 
cerning this plaintiff Lena G. Smuckler in any way: that 
maiewonby teterence im the letter is to a French Veneer ™ 
anc tne nae ot Mrs, Smuckler does not appear; and that 
there is not any indication in the letter in any way, shape 
or manner that the defendant ever knew of this plaintiff; 
and on the further ground that there is no element of 
damage of any name, nature or description alleged in the 
complaint, and that no allegation of general damages has 
been made or no allegation of general damages is  suffi- 
cient. 
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(Testimony of Evelyn Schoos) 

THE COURT: I understand counsel suggests that he 
will amend, or proposed amendment to his complaint re- 
specting the matter of doing business. 

MR. BALTER: Atethic time for the purpose ams 
record, although we do not think it is necessary, we ask 
leave of Court to amend paragraph II of the complaint, 
reciting “That at all times herein mentioned, LIQUID 
VENEER CORPORATION WAS, and teow is, aecon 
poration organized and existing under and by virtue of the 
laws of the State of New York.” ask that we amend that 
to include by interlineation the clause “and doing business 
withon the State of California.” 

MR. SHEEHAN: May I suggest that your Honor 
let me have a ruling before you pass upon his amend- 
ment ? 

THE COURT: In view of the proposed amendinent 
the objection is overruled. 

NMR] SHEE EAN 2s xeenrom 

THE COURT: Exception te the defendant. ries 
ceed. 

It was proposed the amendment be by interlineation, 
adding clause “and has at all times herein-after mentioned 
been doing business in the State of California.” 

MR. SHEEHAN: I object to the amendment being 
allowed on the ground that it creates a cause of action that 
has not existed, and that it injects entirely new matter in 
this compliant which, of itself, is insufficient to constitute 
a cause of action and of grounds of lack of jurisdictional 
allegations. And I would like to take an exception to 
that. 

THE COURT: Yes, overmiled The amendinentuna, 
be allowed. 


(Testimony of Evelyn Schoos) 


Witness then testified: 

[vam and have been since November 9927 scinpleyeduby, 
Young’s Market Company. Until August of last year I 
was Secretary of P. N. Young, Secretary-Ireacuner on 
Young’s Market Company, who has retired because of ill 
health. He had certain correspondence in his private files. 
About May 1, 1931, in compliance with Subpoena issued 
Out ot tins Court, | imade an effort to andthe wieinalket 
a letter dated June 2, 1931, addressed to Young’s Market, 
Vin street, Los Angeles, Calitormia, siened hy Lignid 
Veneer Corporation, Martin J. Caban, Vice-President.” 
icon to thatetime | had tried tomhid thisssame etter vat 
the request of the plaintiff or her attorneys. I searched 
the complete files of the office and could not find a copy 
of the letter or an original letter. 

Q: I show you here what purports to be a copy of a 
letter dated June 2, 1931, addressed to Young’s Market, 
Giuieeotrect, Ios Angeles, California, sioned  “Wiqtid 
Veneer Corporation, Martin J. Cabana, Vice-President” 
and ask you to examine it and state whether or not you 


can tell that that is copied on stationery used by the 
Young’s Market Company. 


Defendant objected to the testimony as incompetent, 
irrelevant and immaterial and that the original letter 
should be introduced instead of what is purported to be 
a copy thereof. The objection was overruled, exception 
taken and the witness testified. 


We used stationery similar to this bond paper and as 
far as I know this came from our office. 


132 


(Testimony of Elijah M. Smuckler ) 
On 


CROSS-EXAMINATION 
she testified. 


Lots of people used that type of bond paper, it is a 
standard product and I do not contend that the only 
people that used this bond was Young’s Market. 


ELIJAH MeSMUCKLER, 


called as a witness for plaintiff was sworn and testified on 
direct examination: 


I am a son of the plaintiff. On or about March 1932, 
I went to Young’s Market and there spoke to P. N. 
Young, an officer of the Company. I am not familiar 
with what office he held. I believe he was a Vice Presi- 
dent or Secretary, one or the other. He was the manag- 
ing officer of the Young’s Market Company in charge of 
that department. He exhibited to me a letter on the 
stationery of the Liquid Veneer Corporation. I received 
a type written copy of the letter which I compared with 
the original letter, word for word, and I found that the 
copy compared the same with the original letter. I left 
the original letter with Mr. Young and drafted my com- 
plaint on the copy. - - - Subsequent to the filing of the 
complaint I went back to Young’s Market and Mr. Young 
was not there. This copy which purports to be a letter 
dated Jume 2, 1931, addresse ic ~~ Younes Marker 
Seventh Street, Los Angeles, California” and signed 
“Liquid Weneer Corporationgemirtin jl) ’Cabanayen: dec 
President” is a copy of the letter which was given to me at 
Young’s Market when I requested the original. This is 
the document that was given to me at the store. 
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(Testimony of Elijah M. Smuckler) 

MR. BALTER: All right. At this time, your Honor, 
having first served a notice to produce on the defendant, 
to produce their office carbon copy, which they have failed 
to produce, and having shown that the original records 
are lost or cannot be found, and having shown that the 
original complaint or the letter set out in the original com- 
plaint was copied from a letter actually in existence, we 
have a right to prove by secondary evidence which we 
offer in evidence at this time the copy of the original 
letter as Plaintiff’s Exhibit 1. 


The copy of letter was admitted as plaintiff's Exhibit 1. 


On 
CROSS-EXAMINATION 
the witness testified. 


I am an attorney and was the original attorney of rec- 
ord. J withdrew as such because of taking the witness 
e1and here and did mot desire to act as a witness and also 
as attorney in the case at the same time. That is the 
only reason. Since the inception of this action I have 
been suspended from the practice of law by the Bar Asso- 
ciation of California, and have been suspended from the 


State Courts on specifications contained in a charge. 


I was informed that Mr. Young had such a letter by 
my mother. She was informed by Mr. Young. | know 
of no relation of mine or my mother in the Young’s Mar- 


ket or employed there. 


134 


(Testimony of Paul V. Sheehan) 


Discussion followed between the Court and the attor- 
neys as to the original letter; Counsel for plaintiff stating 
that P. N. Young, who had the original letter, has been 
declared incompetent and his records cannot be had. The 
Court suggested the document be placed in evidence. The 
defendant took an exception to its admission on the 
ground that it was incompetent, irrelevant and immaterial 
and not binding on the defendant. Counsel for defendant 
stated he received a Notice to Produce through the mail 
and had made a search for the copy of letter but could 
not find it. The Court then directed Mr. Sheehan, attor- 


ney for defendant, to take the witness stand. 


PAUL VY sHiae rah) 
after being first sworn testified: 


“TI do not know of my own knowledge that the defend- 
ant in this action did not have a carbon copy or any copy 
of the original letter except that I asked for it and I have 
the note in my file in which ] think I requested it. They 
say they have not got it. This is the best of my knowl- 
edge. I have no officer here to testify that the copy is not 


in existence. 


Counsel for plaintiff states he desires to read the letter 
to the jury, when counsel for defendant announces ‘‘This 
is all under my objection and exception.” The letter is 


then read as follows: 
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“LIOUID VENEER CORPO@R Siro 
London, England — Bridgburg, Canada. 


Manufacturers of 


HOUSEHOLD AULONM@ Ti as 
SEECIADIIES, 


leancille, INL SEIU Res, 7a\. 


Youngs Market 
7th Street 
Los Angeles, California JunerZ, 1931 


Gentlemen: Attn: General Manager. 


Our inspector reports your selling and offering for sale 
aeproduct called French Veneer, this is to inform you 
that our attorneys have advised us this is a flagrant viola- 
tion of our trademark ‘Liquid Veneer’ as well as our com- 
mon law rights. 


We recently found this product on sale at the May 
Company. We have explained our position to the May 
Company and they have taken the product off sale and 
have promised that they will no longer sell it. You per- 
haps know, or you can ascertain from any patent attorney, 
that the sale of an infringing product by a dealer or job- 
ber, is looked upon in the United States District Courts 
as contributory infringing, and such dealer or jobber is 
equally liable with the manufacturer of the product. 


We have had more or less difficulty with these people 
who manufacture this so-called ‘French Veneer’, have 
tried to purchase evidence against them individually, but 
they moved around from one place to another, denied their 
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identity when we did catch up with them and after inves- 
tigating them found their financial condition such as would 


not warrant litigation. 


It is a different matter, however, where we find a re- 
sponsible house, like yourselves, handling an infringing 
product, because at the end of a lawsuit we will be able to 
collect damages as well as secure a permatent injunction 
restraining you from ever again selling or offering for sale 


said infringing goods. 


When a manufacturer induces you to sell his infringing 
product, he is selling you a lawsuit. We are not in busi- 
ness to sue people, we much prefer doing them a favor, 
but you will see that we are only endeavoring to protect 
our property, just as you or anyone would do if in our 
position. We therefore request that you immediately dis- 
continue the sale of this infringing product and advise us 


to that effect promptly. 


The manufacturer of this product if desirous of build- 
ing a business rightfully his own, could easily choose many 
names without taking part of a name belonging to someone 
else who has spent a fortune in building up their business 


under that name. 


His object for adopting the name ‘French Veneer’ 
is obvious. He is trying to trade on our rights. We 
have evidence now of the innocent housewife purchasing 
‘French Veneer’ at the May store believing she was re- 
ceiving ‘Liquid Veneer’ which she had been using for 
years. This housewife on finding that she had purchased 
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the wrong Veneer returned it to the May Company and 
meceived the proper genimne Liquid @Veneen: 


We will await your prompt reply, and remain, mean- 
while. 


Yours very truly, 


LIOUMD VENEER CORPORA IION: 
MARTIN Jj. GAN 


Vice President.”’ 


MR. SHEEHAN: In regard to that, your Honor, I 
ask all the evidence be stricken out, or the letter be stricken 
out on the ground that it obviously is no libel; that it is a 
privileged communication between Young’s Market and 
Martin J. Cabana, or the Liquid Veneer: that there is not 
even a mention of this plaintiff in this letter. There is no 
allegation in the complaint that says it is of and concern- 
ing this plaintiff at all. This plaintiff was doing business 
under a fictitious name and there is nothing to show in 
any way that this defendant even knew that there was 
such a person as Mrs. Smuckler in existence. 

Mite COURTS lt reiers to her product, doesn it, by 
name ? 

PV orci it rerers to’ French Veneer , mcs, 
your Honor, but that is not Mrs. Smuckler. 

Ue COURT Ittere is no evidence that anybody 
else was selling or using French Veneer. 1! think that is 
a itatter that is for the jury to say, whether they have 
reference to the plaintiff in the action or not, clearly. 
Overruled, or motion denied. Proceed with the witness. 

MR. SHEEHAN: Exception. 
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BEN iit pee ste Us 


Witness on behalf of plaintiff, being sworn, testified as 
follows; on 


DIREC Seo WIN AT Oi: 


lam and have beem tor the past 12 years merehameyee 
manager and Vice-President of the May Company in Los 
Angeles. Before that I] was Vice-President of a Chicago 
mail order company; have been in the merchandise busi- 
ness thirty odd years. I have known the plaintiff a little 
over twelve years, when I came to the May Company, 
approximately in 1923. At that time Mrs. Smuckler was 
demonstrating the French Veneer, that is offering it for 
sale on the fourth floor. I have known the defendant 
considerably over 15 years and continuously since I came 
to the May Company in 1923. The May Company has 
purchased merchandise from the defendant as well as the 
plaintiff. 

©: MR. BALTER: Did you "on er about” Marea 
1929, receive communication from the defendant, Liquid 
Veneer Corporation with Yyeterence to the’ plaintums 
product? 

MR. SHEEHAN: I object to that as irrelevant 
competent and immaterial in view of the date that is men- 
tioned. 

THE COURT. Oxemulei 

MR. SHEEHAN 33 &xcepmom 

WITNESS CONTINUED: Yes. This letter, dated 
March 27th, 1929, was received and has been in my file 
since that time as a part of the regular business corre- 
spondence between me and the Liquid Veneer Corpora- 
tion. 


EEE 


Ise) 
(Testimony of Benjamin L. Strauss) 


Counsel for plaintiff offers the letter in evidence. The 
defendant objects to it as “irrelevant, incompetent and 
immaterial and inadinissible under the pleadings, not prop- 
erly authenticated and in no way relevant to the allega- 
tions of the complaint”. The cbjection was overruled. 
Exception taken. Admitted as plaintiff's Exhibit 2, and 
read to the jury. The letter being as follows: 


“May Department Stores Co., March 27, 1929. 
Broadway & 8th Street, 
Los Angeles, Cal. 


Attention: General Manager 


Gentlemen: 


We are just in possession of legal evidence showing that 
you are handling and selling a preparation called ‘French 
Weneer alleyed to be made by French Veneer Mig. Co., 
Los Angeles, Cal. , 


Our attorney advises that this is a direct violation of 
our registered trade mark ‘Liquid Veneer’ as well as our 
common law rights, and that in handling this article you 
are equally liable for damages with the manufacturer 
thereof. 


We have had an experience with this manufacturer dat- 
ing back to 1913. At that time the party operating this 
company seemed to be a man and wife by the name of 
Mr. and Mrs. Smuckler, residing in Los Angeles. We 
had difficulty locating them because of their having moved 
around. 


Our records here show it was difficult for our repre- 
sentatives to mect the party in charge who was always out 
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of town when our people called. Finally we were told by 
someone to go ahead and do as we saw fit; that they would 
manufacture and sell French Veneer in spite of any action 
on our part. Their argument was that they had no finan- 
cial responsibility, therefore we could not take anything 
from them. 


After a survey of the territory we found their sale was 
very meager and they apparently, at least for a time were 
inactive, because of this we allowed the matter to rest for 
the time being, thinking they would finally desist. 


We now find that you have this product in your store 
and are selling it. We don’t know if there are others but 
by reason of our position we must of necessity kindly ask 
you to immediately stop the sale of this product and take 
it off your market so far as you are concerned. We are 
obliged to request this because were we not to do so we 
would jeopardize our exclusive rights to our own trade 
mark ‘Liquid Veneer’ which you will appreciate is a very 
valuable one to us. We are in the unfortunate position of 
demanding of you, a friend and customer, that you immedi- 
ately stop the sale of this infringing product. We fully 
believe that you would act likewise were our position re- 
versed. 


It is not infrequent that irresponsible people will foster 
an infringing product on responsible merchants like your- 
selves, regardless of the fact that they are selling you a 
lawsuit. We have no doubt here as to how you will feel 
about such dealings. 

Our desire is that you tell us how much of this product 


you have had and just what you will do with it. We will 
appreciate it also if you will give us the exact address of 
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the manufacturer as we want to go to him and settle this 
question once and for all at this time. 


We are not seeking trouble, we are merely determined 
to insist that our trade mark and trade rights shall be re- 
spected and our policy is to do this in just as friendly and 
businesslike a way as possible. 


These people may tell you about their trade mark on 
F. V. M. Co. but that has absolutely no bearing on their 
infringement of our trade mark “Liquid Veneer’ which is 
well established and has been adjudicated in Court. 


Awaiting your reply, we remain, 


Yours very truly, 


LIQUID VENEER CORPORATION, 
Manin Pe Gabana, 
MJC-MAF Vices i yesident. 


ValNESS CONTINUED: 7 replied to that letter. 
siiic carbon copy of letter, dated April 2, 1929, addressed 
“Liquid Veneer Corporation, Buffalo, New York”, is a 
carbon copy of the original letter of The May Company 
ime reply. 

Objection to the letter was made on the ground that it 
was “irrelevant, incompetent and inunaterial; inadmissible 
under the pleadings and not binding in any way upon the 
defendant and having no relation whatsoever to the cause 
of action; on the further ground that anything that Mr. 
Strauss might have said would be hearsay.” The objec- 
tion was overruled, and exception taken. The letter was 
admitted as Plaintiff's exhibit 3, and was read to the jury. 
It is as follows: 
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“Liquid Veneer Corporation, April 2nd, 1929 
Buftalo, New York. 


Atti |). Cabana 


Gentlemen :— 

I am this day in receipt of your letter calling our atten- 
tion to the fact that French Veneer Mntg. Co., of Los An- 
geles are infringing on your rights. We are always glad 
to co-operate and from this day on we will discontinue the 
sale of French Veneer 


Yours very truly, 
BLS/O. ss Re ee ee « 


MR. SHEEHAN: ack that the letter bewstitexem 
out on the ground that it was not the original and that it 
was hearsay and ask for an exception. 

THE COUR wi lotroumdented 

MK. SHEER AN Exception 

WITNESS CONTINUED? (i received into wletcs 
dated April 18, 1929, from the Liquid’ Veneer Corpora 
tion. It was in reply to my letter which I had previously 
sent to them. 

Counsel for plaintiff offered it into evidence. Counsel 
for defendant objected “‘to it all on the grounds heretofore 
stated; that it is irrelevant, incompetent, immaterial and 
inadmissible under the pleadings and that it is prior to 
June 2, 1932, and has no bearing whatsoever in any way, 
shape or manner upon any of the issues involved in this 
action.”, and upon the further grounds that it occurred 
three years prior to the date of the letter set out in the 
complaint, which is the basis of this action, and is to a 


143 


(Testimony of Benjamin L. Strauss) 

different concern, and the further ground that “This let- 
ter which they have set forth in their complaint, which is 
ile basis of thisscause of action, is Jume 291930 Now, 
they cannot go behind this cause of action and claim some- 
thing else way back three years before and make it up 
that this is anything that they can claim is due to this 
letter; that they certaimly can’t go back ZO Nenmec@syeans 
and claim for everything that ever happened before June 
2, 1931. That is what they are claiming, that this lady 
was libeled or this woman was libeled by this letter.” 


The objection was overruled, an exception taken. (In 
the ensuing discussion it developed that the reference to 
the year 1932 was an error and that counsel meant 1931, 
mnewcdate or the letter set forth in the complaimt.) Ihe 
letter was admitted as plaintiff’s Exhibit 4 and was read 
to the jury, and is as follows: 


“The May Company, April 18, 1929. 
Broadway at Eighth, 
Los Angeles, Cal. 


Att: General Manager 


Gentlemen: 

Whis will acknowledge receipt of your Mr. B. L. 
Simause s letter of the 10th. We judge Mr. Strause’s re- 
verse decision to take this infringing French Veneer off 
sale is due to being nusinformed. If we are in error and 
the May Company feel as Mr. Strause expressed himself 
for your company, we of course have no alternative but 
to proceed to prove our complaint in Court. Any neglect 
on our part to do so would jeopardize our very valuable 
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rights now owned exclusively in Liquid Veneer trade mark 
and good will. 

We have not commenced action against the manufac- 
turers of this so-called French Veneer; they have jumped 
around so that we could not put our finger on them and 
the mercantile companies indicate there is no financial re- 
sponsibility represented by this company. In view of this 
and your apparent decision now to market this infringing 
product we assume you will have no objection to our en- 
joining you with the French Veneer Company as co-de- 
fendants in this action we will start in the United States 
District Court to stop the imanutacture and saleser aun 
infringing substitute sold as ‘French Veneer’. 

It is necessary to enjoin the May Company in this action 
because the manufacturer is financially unable to meet 
damages and costs in our favor, and the May Company 
are responsible. 

As you perhaps may know, under our laws anyone aid- 
ing or abetting by selling or offering for sale an infring- 
ing product is equally liable with the manufacturer there- 
of; the seller is simply assisting the manufacturer in an 
unlawful act, and we of course very naturally wish this 
action to be started against responsible people so that we 
may recover at the end of the action such damages as the 
Court would allow. 

With reference to this alleged trade mark on French 
Veneer, Mr. Strause has been misinformed in this connec- 
tion. Our records dating back to 1914 show that our at- 
torneys investigated the matter at the patent office in 
Washington; that the trade mark is not on French Veneer 
but simply on F. V. M. Co. and has absolutely no virtue 
or value in opposing our trade mark Liquid Veneer. 
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Because of our many years experience in matters of this 
kind and our knowledge as to the costs thereof, we would 
suggest that you look into this matter a little closer and 
don’t take our word but submit it to a real patent attorney, 
not a commercial lawyer, but a man that makes a practice 
of patent law. 


Because you are valued customers we want to give you 
every opportunity to know the facts and decide to your 
best interest before we proceed in this case. If it were 
otherwise we should not be writing this letter but our pat- 
ent attorney would be writing a bill of complaint instead. 


We are not seeking litigation but you will of course see 
Wwe must insist upon our trade mark and common law 
rights being respected just as you would undoubtedly do 
were our positions reversed. 


We await your decision in the matter and ask that you 
let us have it at the earliest possible date because we 
cannot afford to stand by and see our trade mark and 
trade rights disregarded; we have altogether too much at 
stake. 

With kindest regards and assuring you our action will 
be made just as friendly as we know how to make it, we 
remain 

Respectfully yours, 
[OUI VENER ReCORPORA TION 
Martin J. Cabana, 
MJC-MAF Vice President. 


P.S. The enclosed are a few extracts from our record 


of this case dating back to 1914. 
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We are registering this letter to make this legal 
notice.’ 

MR. SHEEHAN: We ask that be stricken out on 
the ground it is not authenticated. 

THE COURT. ey iatsicnaat: 

MR, SHEBRHAN: SException: 

WITNESS CONTINUES: Whis letter dated ail 
30, 1929, addressed to the May Company, was received by 
us and is part of the records of the Company. 


Counsel for plaintiff offers the letter into evidence. 
Counsel for defendant objects “to it on all the grounds 
heretofore stated in connection with the other corre- 
spondence offered; on the ground that it is not auhenti- 
cated, and take exception to it.” The Court overruled the 
objection, the document was admitted as plaintiff's Ex- 
hibit 5, was read to the jury, and is as follows: 


“The May Company, April 30, 1929. 
Broadway at Eighth, 
Los Angeles, Cal. 


sues Whe, 1B. Je Sirens, 
Gentlemen :— 


We have report from our representative which seems to 
further carry out what we have suspected right along, 
that the sale by your good company is merely aiding and 
abetting an infringing manufacturer to palm off his imita- 
tion so-called French Veneer, as and for genuine Liquid 
Veneer. We quote a report just received from our repre- 


sentative. 
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‘Miss. Kaester reports that one lady returned a bottle 
of French polish to The May Co., said she thought she 
was buying our genuine Liquid Veneer and she wanted 
her money back. She said it was not the goods she had 
been buying; said she had been using Liquid Veneer for 


many years. 


The buyer at The May Co. is a boyhood friend of Mrs. 
Smuckler, the manufacturer of this so-called French 
N/ciicer. 


There is a basket of French Veneer setting under one 
Oise Sables at Lite May Co, Store, 


We feel it is not your company’s wish to be a party in 
aiding and abetting the sale of a product that is sold by 
unfair trade methods. Your help in this direction is of 
very material aid to the manufacturer and is injurious to 
us, as well as unfair to the public. Already you can see 
there had been confusion caused among your customers 
who bought French Veneer thinking they were getting the 
original Liquid Veneer which they had formerly bought 
from you. 


With these facts im hand we feel sure you will see the 
unreasonableness and injustice to us and instantly take this 
infringing product off the market and advise us of your 
action. 


Yours very truly, 


FOU Dye NEER CORPORATION, 


MEM ise e Calvatia 
Vice President.” 
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WITNESS CONTINUES: Whis letter dated Aipiipie: 
1931, addressed to the May Company, was received and 
issas part O0 the pecomac: 


Counsel for plaintiff offers the letter into evidence. 
Counsel for defendant objects, stating. “I wish to inter- 
pose the same objections that have heretofore been inter- 
posed to all of the letters mentioned, in particular refer- 
ence to the dates on each one of the letters and on the one 
in question.” Objection was overruled and an exception 
duly noted. The letter was admitted as plaintiff’s Exhibit 
6, was read to the jury and is as follows: 


“The May Company, April 13, 1931. 
Broadway at Eighth, 
Los Angeles, Calif. 


Atten MT. Boi Strauss, 


Gentlemen :— 


I have your favor of April 9th, stating that when you 
returned from your vacation you had decided to tempor- 
arily discontinue Frenen Wencer demonstration. Dom 
understand by this that you intend to renew the sale of 
this imitation of our Liquid Veneer ? 


I thought this whole question had been settled definitely 
last year. when you took the stand taken with the manu- 
facturer of this so-called ‘French Veneer’, but if you have 
changed your mind I will appreciate your stating so, and 
know you will, because you are not of the kind who would 
state one thing and do another. 


With reference to your inquiry as to why we don’t stop 
the sale of this through the manufacturer, I thought we 
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had made this quite clear but will now explain. The manu- 
facturer of this product is absolutely irresponsible and 
had jumped from pillar to post so that we have not been 
able to put our finger on him, our representatives called a 
number of times and they even denied their own identity. 
In view of these circumstances, it is perfectly natural for 
us to take the easier way out and that is, to attack anyone 
who is a responsible house and able to pay, because under 
the law of the United States, both the trade-mark law and 
the law of unfair competition, the distributor, whether 
jobber or dealer, who sells or even offers for sale an in- 
fringing product is equally lable with the manufacturer, 
and your own patent attorney will confirm this to you. 


With reference to a lawsuit. These are very expensive 
luxuries. They do not merely involve the engagement of 
an ordinary commercial attorney, but it is necessary to 
have a patent attorney, and these fellows charge $100. a 
day and their expenses, some of them more, and they drag 
out the matter of taking testimonies which would have to 
be taken in Buffalo as well as in Los Angeles and which 
would mean that the attorneys for our respective com- 
panies would have a nice joy-ride, ours going to Los An- 
geles and yours coming to Buffalo taking testimonies, 
which is all done by deposition and then the whole matter 
is printed and submitted and argued in the United States 
District Court. 


If you think that this matter is worth the May Com- 
pany’s time and yours to bother with, we have no alterna- 
tive but to go ahead. Any suit we would commence 
against the May Company would be in the friendliest 
manner we could possibly have it, because we consider you 
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customers and friends and the only reason we would com- 
mence an action is because we simply could not help our- 
selves. Our trade-mark ‘Liquid Veneer’ is not only well 
established but it has been adjudicated in the United 
States Court and a failure on our part now to prosecute 
‘French Veneer’ would seriously involve us and according 
to our patent attorneys would invalidate our trade-mark 
which has cost us millions of dollars, because if we per- 
mitted ‘French Veneer’ to go ahead uninteripted it would 
be like acquiescing to its validity and others that would 
begin jumping in the field and the first thing we would 
know would be that there would be all kinds of Veneers on 
the market. 


The writer has gone through all of this for the past 


twenty-five years and knows just what he is saying. 


If it is your desire to handle this infringing product 
with the objectionable name ‘French Veneer’ because you 
think it 1s good or for any other reason, why don’t you 
have the manufacturer get on his own grounds and adopt 
another name. There are many good names which he 
could use for his polish. He never did use the word 
‘Veneer’ until Liquid Veneer had attained prominence and 
he did it with the deliberate purpose of trading on our 
good will and name, notwithstanding anything else he may 
tell you to the contrary. We can prove this and prove it 
so conclusively that there will be no question about the 


matter. 
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I hope you will accept this letter, Mr. Strauss, in the 
same spirit in which it is written and assure you of our 
very best wishes, with the request that you advise me 
frankly just what you decide to do in the matter, mean- 
while believe me, 


Yours very truly, 
LIOUID VENEBR CORPOR Tien 


Martin J. Cabana, 
Vice President.” 


WITNESS CONTINUES: ~~ Whis letter, dated Apml 
23, 1931, addressed to the May Company, was received 
by us and is a part of the records of the Company. 


Counsel for plaintiff offers the letter into evidence. 
Counsel for defendant interposed “the same objection as 
heretofore interposed to the previous correspondence, 
and particularly with relation to the date of the letter.” 
The objection was overruled, an exception was duly 
noted, the letter was admitted as plaintiff’s Exhibit 7, was 
read to the jury and is as follows: 


“The May Company, pril Zoom 
Broadway at Eighth, 
Los Angeles, Calif. 
ENictivame ite Il. Spratiss, 
Gentlemen :— 

Your favor of April 18th is before the writer. First 
of all I want to congratulate you on your good business 
judgment in deciding in the manner you have. 

Next I want to assure you that you are misinformed 
when you are told that our representative would be able 


132 


(Testimony ot Benjamin L. Strauss) 


th 
Al 
i 
'— 
pom 
A 


to lav his hands on the manufacturer of thi 
‘French Veneer’. 

We have had a trial ot this far several veers. The 
manutacturer. both the man and his wite. have dodged 
us and have even ‘9 sO lar as to deny their own identity. 


I believe. Mr. Strauss. I sent vou part of the recerd we 
had on these >, dating back some vears. We tried to 
buy evidence against them ai their own place of oe 


which. as the writer recalls. was an insignificant store or 
residence. and we wtterly tailed to secure the evidence 
they retused to sell their product to cur representative 
and as the writer recalls it they denied their own identity. 

Possibly now they are of a different irame of mind and 
would like to get a little tree advertising by having us sue 
them. Ii vou should encounter hie good people and 
care to bother with them at ail. explain that when we com- 
mence an action against them we will enjoin some re- 
sponsible customer or distributer oi their product. making 
a j@int suit so that whatever Smuckler and his wife are 
unable to pay. due to nnanctal circumstances, their dis- 
tributor will make up ior it at the end oi a lawsuit. 

I hope you will understand this situation fully now Mr. 
Strauss and ii there 1s anything further vou would like 
to know which is not clear. please teel tree to write us 
tully on the subject. 


Meanwhile. we remain. with kind regards. 
Yours very truly, 
LIQUID VENEER CORPORATION 


Martin J. Cabana. 
Vace President.” 
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WITNESS CONTINUES:  This@lettereedatcde iia, 
Ist, 1931, addressed to the May Company, was received 
by us and is a part of the records of the Company. 


Counsel for plaintiff offers the letter into evidence. 
Counsel for defendant interposed “the same objection as 
heretofore interposed to the previous correspondence, 
Poth Cian yam rererence to the date, Sine opjccnom 
was overruled, an exception was duly noted, the letter was 
admitted as plaintiff’s Exhibit 8, was read to the jury and 
is as follows: 


saliic. May Co., May 1, 1931. 
Broadway at Eighth, 
Ios Angeles, Calif. 


Atten: Mr. B. L. Strauss, 
Vice President. 


Gentlemen :— 

Possibly you are not aware of it that the sale of so- 
called “French Veneer’ is still on at one of your depart- 
ments in your store, notwithstanding the demonstration 
has been taken off. 


To the best of our knowledge we believe this is un- 
known to you but not to some other gentleman in your 
employ who is a personal friend of the manufacturer of 
this infringing imitation of our product. 


We went through this identical matter with the great 
department store in Washington, Woodward & Lothrop, 
Washington, D. C. This great department store immedi- 
ately ordered the stock out of their place while the writer 
was there talking to them, and we never have had the 
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slightest doubt but what it is out to stay. We cannot 
help but reel that we arevemiitied to expect similar action 
on the part of your great institution, who has given its 
word as to the policy intended. 

It is not our desire to injure anybody. If these imita- 
tors of our products want to go on doing business, why 
don’t they adopt a trade name of their own, which would 
be legal, and build their business upon the quality of their 
product and on their own trade mark or name, as we have 
had to do. 

We have all the evidence we need to prove that French 
Veneer is confusing to your customers, who in many cases 
believe it belongs to the Liquid Veneer Corporation and 
is the same as Liquid Veneer, and we know that the Court 
would order in our favor if we bring suit. We den’t feel 
like bringing Smucklers in Court, because they are not 
responsible and while we would get an injunction against 
them, it would be all an expense and nothing coming in 
as a result of the litigation. It is for that reason when 
we commence an action we will enjoin one of Smuckler’s 
customers and a responsible one and up to the present 
time your esteemed house is the only house we know of 
handling their so-called ‘French Veneer’. 

Will you please settle this question immediately and 
finally, as you will see the importance of the matter while 
not very great from your angle, it 1s exceedingly important 
to us? 

We will await your prompt reply with interest. 

Yours very truly, 
LIQUID V BNEERVCOREPOR AW IOny 
Mattin: Je@abana 
Mice) residents 
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WITNESS CONTINUED: At first we temporarily 
suspended the sale of French Veneer. This was in 1929. 

QO: (By counsel for plaintiff) 1929? Did you sus- 
pend that as the result of the letters sent to you in this 
case? 

MR. SHEEHAN: 1 will object to that as calling for 
the witness’ conclusion. 

pak COUKT = Wel ner “i is “not Popjccnenable 
upon that ground [| would think. He was the manager. 

MR. BALTER: Geberal manager, your Honor. 

THE COURT: An executive. Objection overruled. 

ite SESE HAN | Exception: 

WITNESS CONTINUED: I sent for the executive 
head of the buying department, known as our house fur- 
nishing goods department, trying to keep out of litigation 
in stopping the sale of it until we had clarified the condi- 
tion and found out whether it was an infringement or not. 

Objection by counsel for defendant to the testimony ‘‘as 
irrelevant, incompetent and immaterial as to what trans- 
pired between Mr. Strauss and the party he said he was 
talking to”. The motion was denied and exception noted. 

PD nNESS CONTINUED: Referring to plaintitis 
Exhibit 3, the carbon copy of letter sent by me on April 
2, 1929, to the Liquid Veneer Corporation, my memory is 
refreshed as to the date when J ordered the discontinuance 
of French Veneer. We kept up the discontinuance of the 
sale of French Veneer until this action was brought. It 
was not returned at any time before 1931. The name of 
French Veneer was changed to “French Polish” and put 
into stock. At no time did we advise the Liquid Veneer 
Corporation after we discontinued the sale of French 
Veneer as to why we discontinued its sale. 
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The witness was asked by plaintiff’s attorney, ‘““When 
this first took place, Mr. Strauss, this correspondence be- 
tween yourself and Liquid Veneer Corporation, did you 
express the view of the May Company on this subject of 
the Liquid Veneer?’ The witness answered, “We did, 
we asked them to prove that this was an infringement.” 
Objection was made to this evidence on the ground that it 
was not the best evidence. ‘The objection was overruled 
and exception was noted. 


WITNESS CONTINUED: We asked or notified 
them that if it was a matter of litigation between them- 
selves and the manufacturers of French Veneer that they 
could locate them and buy the product and find them 
through ourselves. This they never attempted to do. 
French Veneer was taken off sale in the year 1928, 1929 
and the greater portion of 1930. 

QO: (Plaintiff’s attorney) And in 1930 it was restored 
as “French Polish’? 

A] lecan t answer thatsduestion: 

Q: Anyway, French Veneer was never restored since 
1929? 

MR. SHEEHAN: Your Honor, 1 wish to objecmare 
that testimony and have it stricken out on the ground that 
this is all prior to the date of the writing of the letter in 
the complaint, which is dated June 1, 1931, or June 2 
10st 

THE COURT: Mr. Balter, suppose that had been, 
what would be the importance of it? 

MR. BALTER: Showing the measure of damages, 
your Honor, now. This product French Veneer was de- 
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stroyed as a business of the plaintiff on a certain date. 
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She subsequently, maybe two or three years later, had to 
start all over again and try to-sell a new product. We 
want to show the extent of the damage. 

Mee COURT: When do you conceive taateitc ese 
was destroyed? 

Mik BALTER= As far as the May (Company was 
concerned, their letter of April the 2nd, 1929, established 
the fact that “We are always glad to cooperate and from 
this day on we will discontinue the sale of French 
Bemeer . 

THE COURT: Is that the witness’ statement that it 
was discontinued then? 

MR. BALTER: Yes. I asked the witness that. 

Tie, GOWIe Ws iba 42)e 

MR. BALTER: And for a period of several years 
the plaintiff had no product with May Company, and then 
when she did put a product on, at the suggestion of Mr. 
Strauss, because of reasons which he can explain, she put 
on a new product with a new name, meeting new sales 
resistance. The jury has a right to consider these ele- 
iments in assessing the damages to be awarded. 

MR. SHEEHAN: I object to it all, your Honor, be- 
cause, evidently, we have got to be apprised of something 
here.. 

THE COURT: Because of what? I am not follow- 
ing you. 

MR. SHEEHAN: They claim that this letter that is 
the basis of this damage is dated June Ist— 

Poke BALTER: 2nd. 

MR. SHEEHAN: —2nd, 1931. Obviously, anything 
that transpired previously to that has no bearing on the 
letter because the letter was not in existence. 
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THE COURT: jess ii see the ile, 

The Court then read the allegations of the complaint 
and stated: “And the allegation is of general damage to 
the business of plaintiff. Why, then, is not this evidence 
admissible?” 

MR. SHEEHAN: Because, your Honor, this is three 
years prior to the time of writing the letter. 

THE COURT: But the allegation in the complaint is 
that as a result of these various letters not confirming 
them to any one. 

MR. SHEEHAN: Btit we are not apprised O1eany- 
thing else we are charged to libel except this thing that 
they put sine here: 

THE COURT: I think the allegation cf the complaint 
that I have just read is clear and distinct to the effect that 
letters were written, is it not? Certainly it is, because I 
just read the allegations. Now, in the absence of a mo- 
tion for particulars or something of that sort, I think the 
letters are admissible. They are already admitted, at any 
rate, and it is a matter for the jury to pass upon, to say 
whether the plaintiff suffered any damage, of course, and 
whether, if she did suffer damage, that was attributable 
or reasonably the result of the letters. 

Discussion followed in which counsel for defendant 
stated that the claimed libel arising in this case arose out 
of a specific letter which was dated June 2, 1931, and that 
previous letters are all irrelevant, to which counsel for 
plaintiff stated that defendant has not asked for a Bill of 
Particulars and that for the purpose of showing damage 
and to show the course of conduct of the defendant over 
a period of years his field was very broad. The Court 
read over Paragraph IX of the complaint and stated: 
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THE COURT. Unless your letter eicmile catce sot 
your damage these letters then, while they are relevant and 
material as showing intent, are not an element of the 
damage. 

MR, BALTER: May [ reter your Honors sattention 
to paragraph VI: ‘That for a long time prior to this 
date, the defendant has continuously and systematically 
and for the purpose of injuring the reputation and the 
business conducted by this plaintiff, caused letters to be 
mailed to various customers’— 

ii COURT: You donot need to dothat” PT have 
already called your attention to that. 

MR. BALTER: We are reading from two separate 
paragraphs. You are reading from the paragraph charg- 
ing the damages. In other words, we have charged a 
course of conduct libelous to this plaintiff and we have set 
out one representative letter. 

THE COURT: Wait a minute. My view is you may 
set out a million charges of libel but unless you attribute 
your damage to them you cannot claim damage because 
of them. You can show motive and all that, but in your 
paragraph IX it is a question whether you have not con- 
fined yourself to the one letter of 1931. 

MR. BALTER: Well, clearly we have not, your 
Honor. ‘That the statements contained in the communi- 
cations addressed by the defendant, Liquid Veneer Cor- 
poration.’ Now, if you refer back to paragraph V1 we 
eave Ectters. We do not say Letter’. 

ie COURT, Follow that along: “That the state- 
ments contained in the communications addressed by the 
defendant,**** were false, malicious and untrue, and 
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were made only for the purpose of destroying the good 
name and reputation and business of this plaintiff.’ 

MK. BALD ER iiiteiice eit 

THE COURT? “anmdithat by reason oi the saidmialce 
malicious and defamatory publication aforesaid’, singular. 
Now, if that is not broad enough to include all of those, 
because, remember that this is the basis of your damage. 

MR, BALT ER. eves. your Honer 

THE COURT: And if it is not broad enough to in- 
clude those previous ones you can’t claim damage on them. 

MR. BALTER: I think it is broad enough, your 
Honor. We are setting out a system by the defendant. 

THE COURT: In the absence of a specific obiccnoer 
heretofore made as to what was included, or an analysis 
of this complaint, I would feel compelled to say that the 
basis of damage may reasonably be held to include all of 
the previous letters. Undoubtedly, I think that was the 
intention. 

MR. BALTER: That was the intention. 

THE (COU Ril © crinledias Goon: 

MR. BALTER: And no bill:of particulars was ever 
asked for. 

MR. SHEEHAN: I will take exception to the Court’s 
statement. 

Wale, COWIRTS ies, 

MR. BALTER: Mr. Reporter will you be good enough 
to read the last question which I asked Mr. Strauss? 

MR. SHEEHAN: Your Honor, in that connection | 
would like to call your Honor’s attention to this: You 
see we are not charged with anything else except this. 

THE COURT: Do you want to argue this matter 
again? The Court has ruled. 
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MR. SHEEHAN; I aim Stating aviaceny our tloudr 
because it is a serious matter for us. 


Milt COURT ee noceca: 


WITNESS CONTINUED: This is a bottle of 
SEiquid Veneer, detendant’s product, 97 tdinittedmas 
plaintiff’s Exhibit 9.) This is a carton of Liquid Veneer, 
defendant’s product. (Admitted as plaintiff’s Exhibit 10.) 
This is a sample of the product of the plaintiff, “French 
Veneer” sold at the May Company up to 1928. (Ad- 
mitted as plaintiff's Exhibit 11.) This is a carton and 
lable of French Veneer, plaintiff's product. (Admitted 
as plaintiff's Exhibit 12.) 

QO: (By plaintiff’s Attorney) In your experience 
there at the May Company over a period of 12 years, 
when you knew the plaintiff during all that time, were 
any complaints ever made to you that the public was be- 
ing confused as to buying one product or the other? 

MR. SHEEHAN: I will object to that as irrelevant, 
incompetent and immaterial. 

MR. BALTER: May I have your answer? 

ee: No, sir. 

(HE COURT Atimoment, please. 

MR. BALTER: Iam sorry, your Honor. I did not 
hear that. 

cee COURT. strike out the answer, 


Ragen arewmment the Court overruled the objection, an 
exception was taken to the answer of the witness to 
strike out and it was restored. 


OF (plaimtifi's attorney) In your experience over a 
period of 12 years you have known Mrs. Smuckler here 
and you have been merchandise manager of May Com- 
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pany, have you ever had any complaint to you from 
any customers or any buyers or managers of departiments 
that there has been any confusion in the minds of the 
public between these two products? 


The following objection was made: 


“Just a minute before he answers that. I object to 
that on the ground it is irrelevant, incompetent and im- 
material; that the question is leading the witness; that 
it is calling for the witness’ conclusion; and that the date 
of the letter in which the libel is charged in this complaint 
is June 2, 1931, and this man is asking over a period of 
12 years now from some date or other.” 

Objection was overruled and exception was noted, and 
the witness answered, “No sir.” 


WITNESS CONTINUED? In the l2 vearcul tia. 
known Mrs. Smuckler I have always known where she 
could be reached, she has not eluded anybody and I have 
never hesitated to do business with her as a business risk 
or business credit. 


Upon 
CROSS-EXAMINATION 


the WITNESS TESDIPIED: My relations wile ines 
Smuckler have only been as a tradesman, I do not know 
her outside of business and belong to no clubs or organiza- 
tions to which she belongs. French Veneer was in stock 
up to the year 1928. During the years 1928, 1929 and 
part of 1930 it was excluded from sale at the May Com- 
pany and in 1930 there was substituted for it French 
Polish. During this time she was in business. I, my- 
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self, discontinued the sale of her product knowing it was 
available for sale and did so of my own volition, and we 
are now selling her product, French Polish. I am the 
one who suggested to Mrs. Smuckler that she change the 
name of her product trom French Veneer to French 
Polish. | had no interest in her business but was co- 
operating with her in a friendly way. 


On 
REDIRECT EXAMINATION 


the WITNESS TESTIFIED: We discontinued the sale 
of French Veneer for the reason that “we were threatened 
with litigation’. 

Q: (by plaintiff's attorney) And why did you sug- 
gest to Mrs. Smuckler several years later that you felt 


that she should restore French Polish? 
MR. SHEBHAN: I object to that as irrelevant, in- 


competent, immaterial and not binding on this defendant. 
fe COWik I. Overriled. 
ME SHEEHAN: Exception. 


A: The demand for her polish was great. We had 
built up a trade and had a customer following. We got 
calls continuously for her product, and I suggested that 
she manufacture it under another naie. 

Oe by Tim COURT: Wid 1 tnderstand you to 
Say that there was a demand for her French Veneer? 

A: No, for her— 

ree rench Polish: 

Pee nereewas a demand jor her Pretch Veneer, 

ie there was a demand tor her French Veneer? 

pee) eS. Sil. 
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QO: Even at the wien omrquit sine ite 

ieee cs, Sit. 

TEE ‘COUR. sac 

QO: MR. BALTER: And that is why, after it was 
off the shelves for a year or two, you suggested she re- 
store the merchandise under another name? 

Res Se, 

MR. SHEEHAN: I will object to that as leading the 
witness and calling for the witness’ conclusion. 

THE COURT. VWyellvit is leading but its tiaeredineem 
rather a summation and is allowable under such circum- 
stances. J do not think it is a conclusion. 

MR. SHEEHAN: Exception. 

O: BY MR. BALTER: Did you ever sell irench 
Veneer in other stores of May Company besides the Los 
Angeles store? 

AS eiNoesin- 

Q: Did you contemplate placing this product in other 
stores of the May Company? 

MR. SHEEHAN: I will object to that as speculative 
and not binding on this defendant, incompetent, irrele- 
vant and immaterial what he speculated about. 

MR. BALTER: Werchandise manager, your Hener. 

THE COURT: It is witht the legitimate nancenen 
possibility, I think. Overruled. 

MER. SHER EAN ee ception. 

AS ese ie 

QO: BY MR. BALTER: And did you ‘discuss thar 
possibility with Mrs Smuckler at some time? 

AY ese city 

MR, SHEEHAN: I will object to that as irrelevant, 
incompetent, immaterial and not binding on this defendant. 
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THE COURT ©. cunulcd 

MR. SHEEHAN; As to whatever eonvercationenc 
had with Mrs. Smuckler. 

©: BY MR BALTER: And why didiyoumiou place 
this product in other stores of May Company? 

MR. SHEEHAN: I will object to that as irrelevant, 
incompetent, immaterial, and calling for the conclusion 
of the witness, not binding on this defendant. 

Ee COUR] 2 Overruled 

MR, SHE EEAN. Exception. 

A: Not wanting to buy litigation. 

QO: BY MR. BALTER: In other words, your de- 
cision had no relationship to the merit of the product, 
did it? 

AS INGE Sibv, 

MEY SHEEHAN: 51 will object to that and ask tlie 
miiswer be ciricken outa hey did not give mea chauce, 
your Honor. They are trying to get this in the record. 

rir COURT Aly rieht, | That is true: 

mie WITNESS: ) anv serry. 

MR. BALTER: All right, | will withdraw the ques- 
Momeand retratme it. 

Q: Did your decision not to place French Veneer in 
all of the other stores of May Company throughout the 
United States have any relationship to the quality or 
value of the product for sales purposes? 

MRD SHER AAN: © object to that as irrelevant, in- 
competent and immaterial; inadmissible under the plead- 
ings and not binding on this defendant. 

Heb COURT: Overruled. 

mis, SHEREIAN: £xception. 

ie No, sir 
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MR. SHEEHAN: Exception. 

©: Assuming that, from your experience as a mer- 
chandiser for 30 years, and your intimate knowledge of 
this product and its competitive quality compared with 
other products of the same type, and your intimate per- 
sonal knowledge of the plaintiff in a business relation- 
ship in your experience with her in the May Company, 
and assuming that there were no harassment of her con- 
duct, and assuming that no threatening letters were sent 
to her customers by the defendant, would you say that the 
plaintiff could have extended her business substantially 
beyond the bounds that you knew it? I have eliminated 
that phase of it, your Honor. 

Objection was made on the ground it was “irrelevant, 
incompetent, immaterial and not proper, and that the 
witness is not properly qualified, that there is no evidence 
on which to base any such hypothetical question and on 
the ground that it is opinion evidence calling for the wit- 
ness’ conclusion, and is speculative.” 

The objection was overruled an exception was noted, 
the witness testified that she could have increased her 
business very materially because her product was genuine 
and she had created a demand for it and had a following 
after it was sold. 


On 


RECROSS Hoe INA TION, 
WITNESS sth sii 
Referring to plaintiff's Exhibit 4 and where it says, 
“we judge Mr. Strause’s reverse decision to take this in- 
fringing French Veneer off sale is due to being misin- 
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formed’, I do not recall that I wrote and reversed my 
decision. I would have to refer tovimy Icitengeslecaune: 
elaborate on that and could not answer without the memo- 
randum. Referring to plaintiff’s Exhibit 6, the letter 
daved April (3, 1931) where it says) lenaves, oumemavon 
of April 9th, stating that when you returned from your 
vacation you had decided to temporarily discontinue French 
Veneer demonstration.”’ my recollection is not refreshed 
as to whether or not the French Veneer demonstration 
was in my store up to the time when I returned from 
my vacation, nor when IJ returned from my vacation. In 
1929, 1930 and 1931 the demonstration of French Veneer 
in our store was on the fourth floor in about the center 
of the house furnishing goods section, about 75 to 100 
feet from the place of the Liquid Veneer demonstration. 
I do not know in what stock rooms the stock of French 
Veneer or French Polish was kept, but during the times 
mentioned no stock was kept. This I know through the 
want slips system we have. 

Di BAUER: “Just ome question. Since Mr, Shee- 
han does not see fit to introduce this letter, I shall ask 
eave tO iitroduce it. “ble brought it up himself, your 
Honor. 

THE COURT: Yes, the letter is admissible. 


On 


MEDI l XA A TiON 


PIT NESS TESTIFIED: 
miitcecopy of letter dated April 10, 1929) is a copy of 
the original letter ] sent to Liquid Veneer Corporation. 


Over objection of defendant that it was irrelevant, in- 
competent, immaterial, hearsay, not the best evidence and 
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inadmissible under the pleadings, the overruling of the 
objection and the noting of an exception, the letter was 
admitted as plaintiff’s Exhibit 13, was read to the jury, 


and 1s as) 1ollows: 


“Liquid Veneer Company April 10th, 1929. 
Buffalo, New York, 


Attention: Mr. Martin J. Cabana 
Gentlemen :— 


I wrote you on the 2nd inst. in reference to the French 
Veneer Mnfg. Co. Since that time Mrs. Lena G. Smuck- 
ler and her son have called on me and laid their case be- 


fore me. 


I think that taking this merchandise off sale would be 
an injustice and personally cannot see where their item 
is an infringement on yours. The word “Veneer” to my 
way of thinking is a word that no one has a right to lay 
claim on as it was used many years before either you or 


she manufactured your product. 


Their Trade Mark was registered in the United States 
Patent Office on May 5th, 1914. It seems to me that if 
this was an infringement that this name could not have 
been registered in the Patent Office. You claim in your 
letter that you have been unable to locate the owners of 
French Veneer. ‘Their name has been in the Los Angeles 
Telephone Book for the past 13 or 14 years. You could 


always have gotten their address through ourselves or 
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from their billing head, had you so desired. Mrs. Smutt- 
ler’s son, Elijah M. Smutiler is an attorney at law lo- 
cated at 920 Chester Williams Building, Los Angeles, 


Calitornia: 


We are going to change our mind and sell French 
Veneer until such time as you can show us that you have 
a restraint order restraining Mrs. Smufttler from selling 


her product. 


Yours very truly, 


ENESCO id MD aiadess vivir datecne eee y 


QO. (by Mr. Balter) Did you ever receive a court or- 
der from the Liquid Veneer Corporation restraining you 
from selling either French Polish or French Veneer? 

pee Nic, sir. 


Om You havent yer, have you! 

Ewe NO, sin. 

©. In spite of all these letters written you? 
Ee NO. sir. 

On 


REeChOsS> beexMINATION 
PoaeNESS TESTIFIED: 


Where I state in the letter, ‘We are going to change 
our mind and sell French Veneer until such time as you 
can show us that you have a Court Order restraining Mrs. 
Smutéler from selling her product” I expressed my opin- 
ion of her product and what | intended to do about it. 
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WILLIAM E. MAX, 
witness for the plaintiff, was sworn and testified, on 


DIREC EA MINATION: 


I am and have been for 12 years buyer of house fur- 
nishings at the May Company, in charge of that depart- 
ment. I have known Mrs. Smuckler about 20 years, first 
meeting her in approximately 1915, at Hamburger’s De- 
partment Store, where she was demonstrating French Ve- 
neer, and which she sold at Hamburger’s and the May 
Company, as | recall it, to the frst part ot 1929 ee omen 
we received the letter dated March 27, 1929, plaintiff’s 
Exhibit 2, we discontinued the sale of French Veneer. 

O. BY MR. BALTER: For how long a period or 
time, do you recall, was the product French Veneer polish 
taken off the shelves of May Company? 

MR. SHEEHAN: I will object to that, your Honor, 
on the grounds that any transactions with the May Com- 
pany are absolutely incompetent, irrelevant, and imma- 
terial in this action because the letter which is claimed 
to be the basis of a libel here is one that is addressed to 
Young’s Market on Eighth Street, under date of June 2, 
1931; and on the further ground that any transachene 
with the May Company or with any other company prior 
to that date last mentioned would have no bearing upon 
any of the allegations in the complaint in this action; 
would be irrelevant, incompetent and immaterial. 

THE COURT: Ovepruled 

MR. SHEEHAN: Exception. 

WITNESS CONTINUED. lt was taken of <aleson 
receipt of the letter and kept off until 1930, at which time 
we substituted the French Polish for French Veneer. 
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QO: Now, during this period of time between the very 
carly part of 4929 until some time im 1OS@m ase theresa 
demand for French Veneer? 

MR. SHEEHAN: 1 object to that asecalline ser the 
witness’ conclusion and on all of the grounds previously 
stated, your Honor. 

iin COURT Overruled, 

Pinon tt rw Sixception. 

WITNESS CONTINUED: There was a continued 
demand for the product. I suggested that she change the 
name because of the objections to the words “Liquid 
Veneer” as we wanted to sell it and because of the de- 
mand. I don’t want to be considered or thought of as an 
expert on polishes but from a sales standpoint my girls 
were instructed to tell the customers if they wanted some- 
thing for a polishing surface to suggest Liquid Veneer, 
or if they had dark furniture or furniture that needed 
scratch covering to suggest French Polish or French 
heneer. 

Ore ey MES EALTER. Did you ever receive any 
complaints from anybody that any such palming off of 
products was taking place? 

MR. SHEEHAN: I object to that on the same 
ground, and particularly in reference to counsel’s state- 
ment in the question that 1s over a period of 20 years. 

THE COURT: As relating to the witness’ experience 
in selling to the public, I think it is inaterial and relevant. 
Objection overruled. 

Pike Sak ERAN: Exception. 


mate COURT: You may answer it. 
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MR. BALTER: Will you answer that question? 

A: I might answer it in this way: That it would not 
bethere if there hadvot bean — 

THE COURT: The question related to the public re- 
action. Did you hear any complaint from the public? 

A: None that we know of. 

THE COURT Nowe Wich. 

WITNESS CONTINUES: During my acquaintance- 
ship with Mrs. Smuckler I knew where she could be 
reached at all times. 


Upon 


EXAMINATION 
by the Court, the WITNESS Eo ri: 


We started selling French Veneer because Mrs. Smuck- 
ler called on me to show me the product about 1915, and 
we continued to sell it until 1929. During this time we 
knew where we could go and get the product, we had her 
address and mailed orders to it. She was in the ’phone 
book and City Directory. We could communicate with her 
the same as any other manufacturer of products sold in 
our store. 


On 
CROSS EXAMINATION 
the WITNESS TE Siti isin: 
I am no relative of Mrs. Smuckler and have only had 
business relations. I cannot give you the address of Mrs. 


Smuckler on May 10, 1932, or say where she lived on 
February 2, 1935, except by referring to my records. I 
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have no recollection whatsoever of where she lived during 
these periods except by referring to the records. I have 
known Liquid Veneer Company for a long period of time 
and that it had a trade mark on the words “Liquid Ve- 
neer” was drawn to my attention. Miss Kaster was a 
demonstrator for the Company and her demonstrations 
were held on the fourth floor. During this time French 
Veneer also had demonstrations. I would make the ar- 
rangements with Mrs. Smuckler for her demonstrations. 
She had none in 1929, or 1930, but had one in 1931 be- 
cause we started selling the merchandise at that time. 
During 1929, 1930 and 1931, we did not to my knowl- 
edge carry any French Veneer in stock in the Paint De- 
partment or stock room. 

The witness was asked: “Where is the stock room in 
the May Company?” when discussion took place between 
the Court and counsel to ask the purpose of such examina- 
tion and counsel for defendant stated he wanted to prove 
that the witness and Mr. Strauss were mistaken in the 
conclusion that there was no French Veneer in the May 
Company during 1929, 1930 and 1931. The Court ask- 
ing: “Suppose that it was there or was not there, what 
relevancy or materiality has it?’ Counsel stated, “Well 
that is the contention | have been maintaining all along, 
your Honor, that it has no relevancy. But in so much as 
your Honor has, I believe on those points consistently 
ruled against me on the admission of these letters and 
in the admission of this testimony, I thought I would do 
ime best | could to correct it.” 

mre COURT: he letters and all are admissible as 
to the case of the defendant, as to the motive of the de- 
fendant. 
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MR. SHEEHAN: Are you linuting it to that, your 
Honor, only? 

THE COURT; No Miean not hmitine it tocthatee. 
cause the question of damages is involved. J think that 
your examination is entirely collateral and on an entirely 
irrelevant matter as to the details of the location of the 
stock room, for instance. Sustained. 

MR. BALTER: I will make the objection, your 
Honor. 

WITNESS CONTINUED: Siench Veneer was taken 
off display and out of stock when we received that letter. 
When the product was in the store it was on display in 
two places. We have a stock room on the sixth floor and 
a stock room on the fourth. In most cases fresh mer- 
chandise is kept on the sixth floor, excepting for sale and 
for sale it was put into the paint department as well as 
in the demonstration. 


WILLIAM Py WADDINGTON 
witness for plaintiff, was duly sworn, and testified on 


DIRECT EX20 MINAIM@ Ne: 


I was employed as buyer in the household department 
of Young’s Market Company, the main store Seventh and 
Union, in 1928, and stayed with them until early in No- 
vember 1931, as I recall it, and have been merchandising 
for about forty years. Liquid Veneer was in the depart- 
ment when I went there. French Veneer was put in, as 
near as I can recall, while I was there in 1928. 


The witness was shown a copy of plaintiff’s Exhibit 1 
and asked if, to his recollection, the letter was received 
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by him at Young’s Market when he was there. The fol- 
lowing discussion ensued. 

MR. SHEEHAN: Your Honor, I wish to object to 
that question on the ground that it calls for the conclusion 
of the witness and that it is inadmissible under the plead- 
ings. There is no allegation in the complaint whatsoever 
that the letter was ever received by the Young’s Market. 

iia COURT. emine have the coniplaing 

MR. BALTER: We allege it was written to them, 
your Honor. It is presumed a letter written is received. 

ae COURT: The allegation is that the detendant 
published and caused to be published a letter addressed to 
Young’s Market Company, which letter reads as follows: 

MR. BALTER: A presumption of law arises that the 
letter was received in the due course. 

Pan COURT. Waite moment, please. 

A: As near as I can recall, this — — 

ia COURT. [ust a ninute. 

rte WITNESS. Seardon me. 

ake COURY: Now, l want to call counsel's atten- 
tion to the denial of that appearing on page 3 of the an- 
eet. (b) That it denies that at any time, or at all, 
in furtherance of the plan and/or scheme to injure plain- 
tiff’s good name and/or reputation it wrote or caused to 
be written and/or mailed the letter set forth in said para- 
graph VI.’ Do you think that is a denial, sir? 

MR. SHEEHAN: Well, I would say it would be a 
denial in the terms of the allegations of the complaint. 
The allegations of the complaint, of course, your Honor, 
will see, are so framed that it would be very difficult to 
deny them categorically in any way. 
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THE COURT: “Weantnet talking about that feamire 
of it. I have just read to you the allegation of the com- 
plaint. Now you know that that is not a denial, dont 
you; that for the purpose of injuring the plaintiff, that 
is merely a denial that you wrote the letter for the pur- 
pose of injuring the plaintiff, but is an admission that 
you wrote the letter. 

MR. SHEEHAN: Well, your Honor, I do not be- 
lieve I am in any position to deny that this letter was 
written. Frankly, I do not really know. 

MR. BALTER: You said that yesterday, Mr. Shee- 
han. 

THE COURT: That is just exactly what I wanted. 
Your position, then, is that you will observe the rule that 
certainly prevails in this Court and in all business or 
trials of cases that involve business, and when there is 
an open and evident fact that you will not deny it. This 
Court and trial has been delayed since the beginning by 
technical—and | will not describe them otherwise—ques- 
tioning as to whether this letter was written. Yesterday 
I had not examined the pleadings but here is a direct 
admission—not a direct admission, but a failure to deny, 
I take it. Now, if this letter was written let us have that 
admitted, and I do not want to hear any more of it during 
flaise trial. We rocecd: 

MR. SHEEHAN: MayI explain myself, your Honor? 

THE COURT: Yes, sit) you may, but don’t makemn 
too long now. 

MR. SHEEHAN: Well, it has never been my pose 
tion that I denied this letter, never has. I did not draw 
that answer. Other counsel drew it and I understood the 
answer did admit it. 
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THE G@URIM® Wo not trouble thei@omntawithethat 
It is the defendant’s answer and you do not need to intro- 
duce such suggestions. 

MR. SHEEHAN: The only thing, your Plenen, that 
I might state 1s that I did not have the copy of it and 
the original was not produced. I do not know what that 
means, but as to my own knowledge about anything, I 
have none, and I do not deny what apparently seems to 
be an obvious composition of this defendant. 

THE COURT: I will remember that you made the 
statement yesterday of your own knowledge that the 
company did not have a copy of that letter. 

MR. SHEEHAN: Your Honor, that I did not have it. 

pink COURT. ~The Court certainlh tools that acea 
denial that the letter had been written and your whole 
conduct was a denial that the letter had been written. 

Pies iii aN el an sorry. your Honor ih) have 
created that impression. I did not have a copy of the 
letter. 

Ele COURT: VAll richt. 

MR. SHEEHAN: When they did not produce the 
original I thought it was at least something as to the 
inquiry. 

ese COURT: Proceed. 

Oe bY MR2 Balter: When you received this let- 
ter was it shown to you by Mr. Young? 

Wes, 

And you read it. didn’t you? 
reads it: 

And you acted upon it? 
Jointly. 


ce, me 
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MR. SHEEHAN: Just at this point, your Honor, I 
wish to—and I think I have got to do it in protection of 
my client’s rights—I wish to take an exception to your 
Honor’s remarkes in the presence of the jury on that 
subject. 


THE COMRT: Very well: 


WITNESS CONTINUES: Upon receipt of thele- 
ter we immediately took the merchandise out of stock, . 
showed Mrs. Smuckler the letter, and Mr. Young put the 
letter away in his private files and he has been incapaci- 
tated quite a while since. I know that an effort was made 
to find that particular letter. I have heretofore seen this 
letter dated September 16, 1931, addressed to Young’s 
Market and signed, Liquid Veneer Corporation, Martin 
J. Cabana, Vice President. 


It was offered into evidence by plaintiff, was objected 
to as “irrelevant, incompetent, immaterial and inadmissible 
under the pleadings”, objection overruled and exception 
noted, admitted as plaintiff’s Exhibit 14, was read to the 
jury and reads as follows: 


‘“‘Gentlemen :— 


We can’t wait longer for your reply to our legal notice 
and friendly explanation of our position concerning your 
selling and offering for sale an infringing product under 
the name of ‘French Veneer’. 


Since writing you, the package of so-called ‘French 
Veneer’ purchased at your establishment has arrived and 
is now on the writer’s desk, awaiting the attention of our 
attorneys. 
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We should be very sorry, indeed, if you made it neces- 
sary for us to pass your name to our attorneys together 
with the evidence, on account of your failure to agree, 
and advise us at once that you will respect our legal and 


trade rights. 


We are willing to release you at this time from all 
claims for past infringements and violation of our rights, 
if you will instantly stop selling, or offering for sale, this 
infringing product, in violation of our legal and trade 
rights. In doing this, we consider that we are doing you 
a distinct business favor and courtesy. 

We are not in business to sue people, but to serve 
them, providing they are willing to respect our legal rights 


just as we would respect others were our positions re- 
versed. 


Our reason why we are anxious to have you under- 
stand this situation is that when attorneys get hold of 
a thing of this kind, they make it their business to start 
a suit in United States Courts and heavy costs neces- 
sarily follow, which costs you will be obliged to pay, be- 
sides paying your own attorney fees. 


We will await your prompt response. Your silence to 
our friendly offer will leave us with no alternative but 
to place the whole matter in the hands of the attorneys. 

Yours very truly, 
MOUID VENEER YCORPORATION: 
Martin J. Cabana, 


Vice President.” 
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WITNESS@CONTIN@ED: 1 have not heretofore 
seen this letter, dated October 1, 1931, addressed to 
Young’s Market, on the stationery of Liquid Veneer Cor- 
poration. I never saw that letter because just at that 
time I was in another department and I was not very 
active in the household department. The stamp on the 
back is that of Young’s Market. 

MR. BALTER: Well thats suticient. I offem@tine 
letter in evidence, your Honor, as a letter written to 
Young’s Market Company, on October the Ist, 1931. 

THE COURT. © Very well: 

THE CLERK Plaiitins 2 xduibit iS: 

MR. SHEEHAN]: Whe same objections and excepurcn 

THE COURT: Yes, overruled. 


The letter was read to the jury and is as follows: 
“Dear Mr. Young :- 


Your favor of September 22nd is before us. We ap- 
preciate fully that you have been erroneously influenced 
in your discussion with Mrs. Smuckler. We have noticed 
a desire on the part of these infringers to trouble us 
in the hope that we will buy out their business. 


They know perfectly well that they have, up to this 
time, apparently found it difficult to make progress sat- 
isfactory to themselves. In these days it is difficult to 
make profits in most all lines but it always has been much 
more difficult for any one to make profit while infring- 
ing on another’s rights in the trade. 


With reference to your suggestion that the least we 
could do is to establish our rights through the Courts 
would say that that is just what we have been trying to 
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do for a number of years. These folks Smucklers have 
denied their identity, moved from place to place and made 
it very difficult for us to pin them down and even obtain 
evidence against their unlawful practice. In the mean- 
time we found that they were not doing much business 
but apparently succeeded in interesting your house and 


one other house in your City. 


We decided the way to handle this case is to secure 
legal evidence against any responsible trader such as your 
house and start our action against the trader, possibly in 
joining the manufacturer at the same time. You will un- 
derstand that our attorney's reason for this is that the 
Smucklers are not financially responsible, and if we have 
got to go into Court and litigate the matter, we want to 
do it with some one who is financially responsible and 
who can foot the bill of damages. We have been seeking 
such an opportunity, but the only responsible house out- 
side of your own whom we secured evidence against has 
discontinued the sale of the infringing so-called ‘French 
Veneer’ and we have no alternative but commence our 
action against your esteemed house if you insist upon 


aiding and abetting this infringer. 


One of our inspectors just a few days ago reported in- 
ability to purchase ‘French Veneer’ at your store. We 
have already purchased a package from you which we 
have here as evidence. We now want to know if you 
have discontinued selling this line or if you intend to 


continue its sale. We know that you will be frank in 
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stating your position because you are business people and 
undoubtedly recognize the necessity of making your defi- 
nite decision. Please do not misunderstand—we are not 
arrogant or dictatorial. We are simply seeking to main- 
tain our legal and trade rights just as you would do were 


our positions reversed. 


We will await your prompt response and assure you we 


would much rather do you a business favor than other- 


wise. 
Yours very Guly, 
LIQUID VENEER CORPORAMGINy 
Martin J. Cabana, 
MG Bik Vice President. 


P. S. With reference to buying out this imirimeer 
You can state to them for us if you care to that we will 
spend thousands in defense of our legal and trade rights 
but would never pay a five cent piece tribute to them or 
anyone else. 


M. J.C.” 


WITNESS CONTINUED: The stamp on the back 
of this letter, dated October 16, 1931, is the reecivine 


stamp of Young’s Market Company. 


Counsel for defendant objects on the same ground as 
interposed for the previous letters, the objection is over- 
ruled, an exception noted, the letter introduced as plain- 


tiff’s Exhibit 16, was read to the jury, and is as follows: 
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a Onna ceanket (Co. 
NGHOM Vest 7th St., 
Los Angeles, Cal. 


Gentlemen :- 

Your favor of the 6th is noted fully. There is no fur- 
ther adjustment of this matter to be made so far as our 
relations with the Smucklers is concerned, or anyone else 
for that matter, (outside the United States District 
Courts). We will appreciate your making that clear to 
the Smucklers, if you care to. 

You expressed the belief that the Smucklers are not in- 
fringers, yet ask ‘in what way French Veneer is an in- 
fringement’. In reply would say any reputable patent at- 
torney will tell you that French Veneer is a flagrant in- 
fringement of our trade-mark and trade-name ‘Liquid 
Veneer’ by using a part of our name. Aside from our 
legal rights under the trade-mark laws they are guilty of 
unfair competition, which comes under another law en- 
tirely. 

They are guilty on two counts and lable for damages 
for all they have sold in the past, and you, Young’s 
Market Co. are equally guilty with them as a distributor. 

Now, if that be the case, and you wish to continue the 
sale of French Veneer, we would have no alternative but 
to commence an action against you in United States Dis- 
trict Courts. We just can’t help doing so. Our very 
business would be at stake were we to consent to your in- 
fringing and do nothing to protect our trade-naine. It 
might be construed equivalent to abandonment. 

You state that you have not sold any of this product 
since our first letter and will discontinue its sale until 


184 


(Testimony of William P. Waddington) 


the matter can be adjustedsm We are noticlear acitomin se 
what you mean by this and will appreciate your making 
yourself clear to us, because we are stating facts to you 
just as they are and without any other than the most 
friendly feelings. 


We are going to commence an action against any re- 
sponsible house who handles this infringing product, We 
will quite easily have our rights adjusted in Court, be- 
cause they have already been vadjudicated im they Umined 
States District Court in Cincinnati, Ohio, in which case 
the infringing article was called ‘20th Century Veneer 
Gloss’, and inasmuch as this precedent is established we 
might not have such a lengthy drawn out case in this in- 
stance as we had formerly. 

There is no need of your going any further than to 
consult your own patent attorney to verify our statements. 
If he wishes, we will be glad to submit Court decree in 
the matter of ‘20th Century Veneer Gloss’. 

We are trying to save you from difficulty and expendi- 
tures. If we must go into Court to settle the matter we 
are going to demand damages not only for every bottle 
sold by your Company (which you alone are responsible 
to us for) but for every bottle manufactured and sold by 
Smuckler. This is a perfectly natural thing for us to 
do and which you would do were your position reversed. 

Will you please let us have your reply promptly, so 
that we may know just what procedure we are to take? 
With every good wish, we remain, meanwhile, 

Yours very truly, 
LIOUIDE VENEER CORPORATION 
Martin J. Cabana, 
MJC:BK Vice President.” 
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The Court, stating that he is a bit doubtful about the 
competency of the letters, ruled that this letter “is not 
relevant and I want that letter stricken out for the pres- 
ent”. It was then offered by attorney for the plaintiff 
for identification, which was permitted. 


EXAMINATION 


OF VIINESS CONTINUED: 


QO: BY MR. BALTER: Mr. Waddington, when did 
you take off of the shelves of the Young’s Company the 
product French Veneer? 

Pel could not give you the exact date that if was 
taken off. It was following the receipt of this letter, 
the first letter introduced. 

Q: The first letter that I read? And why did you 
take it off the shelves? 

Peeeeccaiicc ol the tliteat tmvolved in the letter, 

Mi SHERMAN: object to that and ask that it be 
stricken out. 

tite COURT: Motion dented. 

Mik SHEEHAN: Exception. 

A: When we took it out of stock upon receipt of 
that threatening letter it never was put back in, to my 
knowledge, at least from the time I was there until the 
end of 1931 and from June 2, 1931 no merchandise of the 
plaintiff at all was on sale or exhibited at Young’s. 

Over objection overruled and exception noticed, the wit- 
ness testified that the product sold exceedingly well. Coun- 
sel for plaintiff asked if the witness considered it a good 
product, if it sold as well as or better than defendant’s 
polish and if there was a larger demand for it than for 
Liquid Veneer, to which questions objections of the de- 
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fendant were sustained, the Court stating, “it seems to me 
that is not at all important as to the relative appeal to the 
trade of the two products’, whereupon, 

MR. BALTER: These people claim to have a trade- 
marked product for 30 years, and here comes a product 
that outsells them three to one. 

MR. SHEEHAN Selcbjcch to cotinsel sestateniene= 

MR. BALTER: If the evidence so shows. 

MR, SHEERAN: “1 ask the @ourt to cell the jonas 
disregard it. 

THE COURT: Your statement is improper. 

MR. BALTER: 1 will withdraw it, your Eronen 


THE COURT: It should be stricken. Counsel with- 
draws it. Go ahead. 

OQ. BY MR. BALTER: As a merchandising Sian 
with experience over 40 years, I think you said, Mr. Wad- 
dington, and with your knowledge of this product and with 
your knowledge of how it sold at Young’s in comparison 
with so-called well-established products, would you say 
that, assuming there were no threats by competitors 
against the product and it were allowed to develop nor- 
mally, would you say that the plaintiff's product could be 
expanded into a large profitable business? 

MR. SHEEHAN: Now, don’t answer that until I 
have a chance. I object to that as calling for the witness’ 
conclusion, also his opinion, asking for an opinion of the 
witness and speculative, and that there is no basis for such 
a hypothetical question being put to this witness. 

THE COURT: 1 thittk the clement oi ahveatoeeres 
perhaps is eliminated, the witness may properly testify 
from a commercial standpoint as to the prospects of the 
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probable course of such a product. I think that is entirely 
proper. 

MR, SHEEHAN: Well, your Hononenaeman like 
that could testify with a great degree of certainty it 
certainly would be a wonderful conimercial instinct to 
have. He would be a valuable man in any business in 
the world if he could so predict that. I think it is so 
highly speculative that it is simply incompetent. 

fine COUR lebase it on the tact athat tienen is. a 
witness who has been in commercial lines and in this par- 
ticular line, cultivating public tastes, no doubt, for a good 
many years and, therefore, ought to be a judge of it. 

MR. BALTER: That is true your Honor. 

THE COURT: With that exception, eliminating that 
part of it, the question will be answered. 

MR. BALTER: May I consider you have asked the 
question, your Honor; you have reframed it better than 
I could, and require him to answer the question? 

Pike ob EE AN: ixception, 

A: Maybe I could answer it best this way: During 
my experience in marketing polishes of this sort I have 
never at any time found anything that came onto the 
market as quickly as this French Veneer. 

MR. SHEEHAN: Your Honor, I think IJ will have 
to object to that, as to this man making a dissertation on 
French Veneer and expounding its qualities or its sales 
ability or anything in connection with the Young’s Market 


as promoting this particular product. I think it is en- 
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tirely outside the issues of this lawsuit, if there are any 
issues in it. 

MHE COURT. Betskcce ou are onicctinge a 
there an objection? 

MR. SHEEHAN: 1 am objecting to the witness’ dis- 
sertation and explanations. 

THE COUR T a@. cine: 

MRS SHEE TAN i xcenion: 

THE COURT: Go on, Mr. Waddington. 

MR. SHEEHAN: And to his opinions. 

A: (Continuing): And over, as I say, such a short 
period of time; and at the time we received this threaten- 
ing letter our sales on French Veneer were far out-selling 
any other polish that we had in the house, and it just 
was like cutting it off with a knife; it stopped all at once 
aS a resilt ol this letter 

MR. SHEEHAN: Now, 1 object to that andiackamaar 
it all be stricken out. 

THE COURT: Motion denied. 

MIR. SHEEHAN: The witness characterize asvto 
how it- affected him on his business. 

THE COURT: | Further questions: 

MR. SHEEHAN: Exception. 

WITNESS CONTINUED: Aiter a demonstration 
we liked and purchased Mrs. Smuckler’s polish and during 
the period we marketed it we had no difficulty in locating 
her by ’phone or mail when we needed polish we would 
either send a formal order to her or call her on the ’phone 
and the polish was promptly delivered. 
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ON 


CROSS-EXAMINATION 
it VNR SS PSE ie: 


My statement is intended to be that we took French 
Veneer off sale after receipt of this letter dated June 2, 
1931. I am not prepared to say when the merchandise 
was taken out of the house. When plaintiff’s Exhibit 14, 
letter of September 16, 1931, was received I was busy 
reorganizing another department at the time and I know 
nothing about that purchase at all. The only knowledge 
I have is for the period between June 2, 1931, and the 
latter part of 1931. To my knowledge Mrs. Smuckler did 
not, during this period, have a demonstration in our 
market. 


On 
REDIRECT EXAMINATION 


the witness testified: 

As far as I know, from June 2, 1931 until November 
1931 when I left Young’s Market no French Veneer was 
sold at Young’s. I will modify that because as I said a 
moment ago from memory up until possibly the first of 
September. After the first of September I was not very 
active in the department so I did not attempt to see what 
transpired in the way oi retail saies. 1 don’t know. But 
the instructions were positive that we were to sell no more 
i@rench Veneer. They came not only from me but also 
from Mr. Young. We took it off the shelves the day we 
received the letter, even before it was answered. 
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Cyc UR Tis, 

Witness for plaintiff, was duly sworn and on 


DIREC i Seen A Pin 


testified : 

Tam the Chiet ‘Clerk or the Southern Calitormias lere- 
phone Company and have examined the Telephone Direc- 
tories and card indexes with respect to Lena G. Sitelien 
K. Smuckler and the French Veneer Manufacturing Com- 
pany. The furthest back any of these names appears in 
the Directories is January 1916, and thereafter continu- 
ously to the present time. 


On 


CROSS-EXAMINATION 


doe WOGRN ters, Iie. s Mele): 

The names of “L. Smuckler, K. Smuckler and French 
Veneer” appeared in different directories. Part of the 
service was under ““L. Smuckler”, part under “KK. Smuck- 
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ler”, and ‘‘French Veneer” was in the classified advertis- 
ing. There were about five different addresses during 


this time. 


WINIFRED M. JACOBS, 
witness on behalf of plaintiff, was sworn and on 

DIRECT EXAMINATION 
testified: 

About nine years ago I first bought French Veneer at 
the May Company and purchased it from time to time 
since then until a few years ago when I went in and they 
told me they did not carry it any more. 
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She was asked by plaintiff’s counsel, “And did you re- 
cently attempt to buy French Veneer?”, and the witness 
stated, “A week ago last Saturday I was going to the 
May Company and I saw a demonstration—”; counsel 
for defendant objected to this as “irrelevant, incompetent, 
immaterial and in no way binding upon the defendant nor 
within the issues of the pleadings as to what this woman 
could do’, that “it was not within the elements of a libel, 
is purely speculative on the part of the witness and en- 
tirely without the issues of the case.” Counsel for plain- 
tiff replied the purpose of the testimony was to show sales 
resistance by the public to plaintiff's new product “French 
Polish”, and that this could go to the question of damages 
that the plaintiff sustained because of the libelous actions 
of defendant and should be considered by the jury in 
assessing actual and punitive damages. The objection was 
overruled, an exception noted, and the witness testified that 
when she recently asked for French Veneer she did not 
obtain it but French Polish was offered to her, which she 
first refused to buy but did later buy when Mrs. Smuck- 
ler told her that it was the same as French Veneer and 


that she had had to change the name. 
On 


CROSS-EXAMINATION 
fies WITNESS TESTIFIED: 


A long number oi years elapsed between her purchases. 
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IISINDA, GS AIOIGSGE TEL 


was called as a witness in her own behalf, was duly sworn 
and on 


1D RS ey CN N ASTGiN| 


testified : 

I was born in St. Paul, Minnesota, and will be 60 years 
old the 14th of next March. I moved to Portland, Ore- 
gon, in the early part of 1910, and began to make a fur- 
niture or automobile polish and to canvass it in Portland. 
After about a year Meyer & Frank Department Store per- 
mitted me to hold a demonstration. At that time I did 
not have a name for the product. | went 10 taewStare 
Fair and because J had always wanted to give it a French 
name, when one of my neighbors to whom I gave some, 
said “That is a wonderful veneer’, I called it French 
Vener, 

The witness identified a Certificate of Award of the 
Oregon State Board of Agriculture, dated October 14, 
1913. Over defendant’s objection that it was “irrelevant, 
incompetent and immaterial, and not within the issues of 
this lawsuit”, it was admitted as plaintiff's Exhibit 17, 
and to which exception was taken. She then identified 
two more Certificates, both being diplomas from the Ore- 
gon State Board of Agriculture, and being in 1912 and 
1914. Over defendant’s objection on the same ground as 
to Exhibit 17, the diplomas were admitted as plaintiff’s 
Exhibits 18 and 19, and an exception was noted to the 
overruling. 

She then testified that while she was in Portland and 
after she had taken the name “French Veneer” she had 
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mever heard of “liquid Veneer’, betoressitescatnestoulecs 
Angeles she did business in Portland with Meyer & 
Frank’s Department Store and Lippman & Wolf, Olds, 
Wortman & King, she could not name them all but she 
had all of the big stores, that she had a nice business 
in Washington. Over an overruled objection that the fol- 
lowing testiinony was incompetent, irrelevant and imma- 
terial an exception was noted and she stated: Her hus- 
band was ill and did not at that time support the family, 
that she was supporting the family of herself, husband and 
five children and her only income was from this source of 
business. Before coming to Los Angeles she made one 
trip there and sold to Hambergers, which is now the May 
Company. She came to Los Angeles in 1915, had a dem- 
onstration and was in there about a year when Ham- 
burgers received a letter from Liquid Veneer people and 
they came to her and told her she could not sell her French 
Veneer. About a year and a half after she came to Los 
Peaecies she frst heard trom the Liquid Veneer ‘Cor 
poration, that being the latter part of 1917. She saw 
the letters Liquid Veneer Corporation was writing to her 
customers and her business started to dwindle down. 
She further TESTIFIED: “I used to travel on the 
road and made all of the Cities and territories. J had 
Oregon, Washington and California. I could not give 
you the exact amount of customers but I had close on, you 
might say, 2000 customers up and down all these States 
and when they started getting these threatening letters ny 
business just fell down to practically nothing. It just 
kind of made me heart sick and so I decided to stay right 
in California and then when the California customers 
got these letters they fell off one at a time. Before these 
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customers began to fall away, for years I used to have a 
mail order business in California of between 25 to 50 
letters a day, most of them having checks with the order. 
I have here a card index representing a partial list of 
custoiners during 1920, 1921 and 1922. I had more rec- 
ords but a fire in my garage some time between 1921 and 
now destroyed most of my records. After 1 came to Los 
Angeles I had no other means of support except my in- 
come from this French Veneer polish. (This is over ob- 
jection that it 1s incompetent, irrelevant and immaterial, 
which was overruled and exception noted.) 

©: BY MR BALTER: Allright) ow tellithe ot 
and Jury the extent of your business for the first few 
years that you came here, first. 

MR. SHEEHAN: I will object to that on the same 
grounds, that it is irrelevant, incompetent and immaterial; 
inadmissible under the pleadings and no proper measure 
Or daimages im tnisecace. 

TA COURT ssOverruled 

MR. SHEEHAN: Exception. 


A. I would take it about a little more or a little less 
than about a thousand dollars a month. 

QO: BY MR. BALTER: A thousand dollars a month. 
Now, how long would you say you— 

MR. SHEEHAN: 1 will ask that be stricken out on 
the ground that it 1s a speculation and it is a mere 
hazard and a suess, no recond@tonprove it. 

MR. BALTER: She has stated that her records were 
burned. 

THE COURT: Overruled. Motion denied. Go on. 

MR. SHEEHAN: Exception. 
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O: BY MR. BALTER:® That) would@besapprox: 
mately ten or twelve thousand dollars a year. What was 
the cost of your merchandise on each sale? 

MR. SHEEHAN: I will object to that on the same 
grounds, your Honor. 

PE TCO Overruled: 

Mik SHERMAN. Exception. 

i Den percent. 

© BY Mi BALIER: Un other wordedommeanner 
that the product which you sold for 50 cents cost you 10 
cents to manufacture? 

INE GEIS, 

MR. SHEEHAN: 1 will object to the form of that 
question, as to what the counsel gathers from what she is 
testifying. 

Mike A TER las trying to get her anewer 

THE COURT: The form of your question seems to 
Desa little irregular, 

MR] BALTER: ~lwill change the form, your Honor. 

Oy By Mi BALTER] What did thejprodne: which 
you sold for 50 cents actually cost you? 

Mike SHR ERIAN: 91 will object to that as net the 
proper measure of damages under any rule of damages. 

THE COURT: Do] not understand that the witness 
has testified that she took in something like a thousand 
dollars a month? 

fee BALVER: That is right: 

ie COURT. What did it cost her to do the busi- 
ness, to manufacture her product? 

Pik. BALTER: All right, put it that way. 

A: To manufacture? 
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THE COURT: Yes, and to do the business that you 
did; what did it cost you for that thousand dollars a 
month, how much on an average? 

MR. SHEEHAN: I wish to take exception to that. 

A: On an average it would cost me about $400. 

O: BY THE COURW Onvan average: 

A: Yes, sir. 

MR. SHEEHAN: IJ will ask that the answer be 
stricken out. 

THE COU R= Moticnedened: 

MR. SHEEHANE Exception: 

©. BY MR. BALTER: Woes that mean wall) your 
expenses for living expenses, or just to manufacture the 
product? 

A: That was just to manufacture the product. 

©: Then, do I understand you to say that you netted 
about $600. a month? 

Po Yes, Sit. 

MIR. SHEEHAN: I object to that as calling for the 
witness’ conclusion. 

THE COURT. Overmuiec: 

MR, SHEEHAN. Exception: 

WITNESS CONTINUED: 1 continued to obtain my 
principal source of income from it “until the year 1931. 
1929 is when it dropped most and then in 1931 I had lost 
practically all and I had to depend upon my sons to sup- 
port me. Until that time I obtained a substantial income 
from this business.” 

©O: BYeMR. BALTER? Yiiter 19200 when thesfarer 
letter was written to \lay Company, did your business fall 
off then? 

ie ee CS ot, 


197 


(Testimony of Lena G. Smuckler) 


MR. SHEEHAN: 1 object to that as irrelevant, in- 
competent, immaterial under the pleadings. 

TEE COURT Ss Objcciionioverinuled 

VIR LU EAN ae xcepiiom 

THE COURT: Answer the question. 

po Yessir, 

THE COURT: Yon have already answerediit. 

O BY MRO BAETER.) lor what exten 

MR. SHEEHAN: Same objection. 

A: to almost nothing. 

ine SMR ANG Savceaneexception: 

A: I had to depend upon my sons to support me and 
also my home. 


Py it NESS CONTINUED. Si cent outa communica. 
tion to my customers with reference to the Liquid Veneer 
Souporation, rom the year 19, 1920 io about Ze] 
enclosed with every order a circular stating I had nothing 
to do with any other concern, that I sold French Veneer 
only”. I made an attempt at the May Company to have 
them handle my product in all of their stores but this was 
mercer scone. 91 saw the letter dated June 2, 1931, ad- 
dressed to Young’s Market, plaintiff's Exhibit 1. 


Upon 
CROSS EXAMINATION: 

In 1920 and 1921 I had a large list of customers and on 
September 18, 1920, I filed a voluntary petition in bank- 
ruptcy and my son, Elijah Smuckler, listed hiniself as 
one of my creditors. At the bankruptcy sale ] purchased 


back the assets. My husband had been ill for a number 
of years and he wanted me to sign over my business to 
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him under the community property law of California, 
which I refused to do, and that is why I went into bank- 
ruptcy. I never looked for a financial rating in any ot 
the Mercantile Agencies, I never asked for any credit. I 
never filed an income tax return of any kind, State or 
Federal. J] had exemptions I could claim under an income 
tax. 


The Court then questioned the Witness. After an ob- 
jection to a question by the defendant the Court stated, “it 
will be deemed that you have a specific objection to each 
question and exception. Overruled.” The witness then 
testified: I cannot say how much business I did in 1928 
because ] haven’t the records. My gross business, that 
is the amount I was receiving altogether from my manu- 
facture and sale of French Veneer, in the year 1928, was 
“approximately between $300 and $400 a month, and then 
in 1929 it had fallen down and in 1930 to 1931 it had 
almost completely fallen down.” I had no other source of 
income. When I first came here from Portland I lived in 
a 12 room home with a three car garage and | manuwiae- 
tured my product in the garage. From 1920 to 1923 I 
had a store on Pico Street. In 1927, 1928, 1929 and 
1930 I lived at 311 South Cloverdale, where I lived for 
six years. 1 made my product at that place in my garage. 
I always made my product on the premises where I was 
living except when I had the store on Pico Street. I did 
not live there. Other retail stores than Young’s Market 
and the May Company handled my product. I traveled all 
over and made regular trips to all of the Southern Coun- 
ties of California. | didithis “up untillthe year ot about 
1930—1929 and 1930, and then when I would go out and 
these customers would say, ‘I can’t buy’, I just lost heart 
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in it and J just quit because it is an expense to travel when 
you are not making anything’. Since my sales ceased | 
have supported myself by changing the name of French 
Veneer to French Polish and have also added a silver 
metal polish which I am now demonstrating. I am still 
in business. 

Counsel for defendant asked if she did not know that 
after 1929 all business fell off after the beginning of the 
depression, to which she replied that she did so know and 
knew that it was still continuing. 


On 
Re DIRECT 2X AMINA TION 


she stated she did not contribute the complete stoppage of 
her business in 1929 and 1930 to the general depression. 


The witness was excused and the following proceedings 
took place: 

Vic BAI EKe With fesweet to the letters imitine: ile 
on the stationery of Liquid Veneer Corporation and 
signed by Martin J. Cabana, other than Exhibit 1, which 
ieee copy, tiamely, Exhibits 2, 4, 5, 6, 7, 8, l4, ia .and 
16, we desire to direct your Honor’s attention to the affi- 
davit of Martm J. Cabana on file in this case, filed May 
Z, 1932, in which he says: 

“MARTIN J. CABANA, being duly sworn deposes 
@@desays that he is a resident of the City of Buffalo, 
County of Erie and State of New York, is executive vice 
president of Liquid Veneer Corporation, Defendant above 
named,” and we wish to direct your Honor’s and the 
jury's attention to the signature on that affidavit, sub- 
scribed and sworn to before a notary, “Martin J. Cabana.” 
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THE COURT 2 Youltmemit to placettiatiin evidence: 

MR. BALTER: 1 want to place that in evidence as 
a plaintiff’s exhibit, to be examined by the court and jury 
as a specimen of the signature of Martin J. Cabana to the 
letters which I] have just specified. 

THE CLERK] Vhatewill be Plaintiti(s @ xiiloieez0 

MR. BALTER: For the purpose of authenticating 
the signature on those letters. 

THE COURT: Jt wall be deemed adnnited = piriomere 
the introduction and offer of the letters. 

MR. BALTER: Yes) your Tloner. 

THE COURT. Very well Amy thing witirener: 

MR. BALTER: That is all, your Honor. 

Whereupon the plaintiff rested her case. 


Counsel for defendant stated he would like to make a 
motion and suggested excusing the jury. The jury was 
thereupon retired and the following proceedings were had 
out of their presence and hearing: 


MR. SHEEHAN: Your Honor, at this time I make 
a motion for non-suit on the ground that the plaintiff has 
failed to establish any cause of action whatsoever against 
the defendant, and particularly has failed to establish any 
cause of action alleged in the complaint; and on the fur- 
ther ground that the complaint fails to allege a cause of 
action against the defendant. And on those points | call 
your Honor’s particular attention to the fact that the let- 
fer set out in the complammimder June 271931 cea 
dressed to the Young’s Market and that it appears from 
the letter itself and from the evidence which has been in- 
troduced that the Liquid Veneer Corporation, a manufac- 
turer of a polish called Liquid Veneer had business rela- 
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tions with the defendant Young’s Market, and that the 
comniunication on its face shows that the Liquid Veneer 
Corporation was a party interested in the subject of the 
communication, and that the communication was sent to 
a distributor who is and was likewise interested; that, on 
its face it is a communication in the trade from one party 
to another concerning their business relations and that the 
plaintiff 1s not named in the communication; and that 
there is no allegation in the complaint in any way which 
alleges that this complaint or this letter was written of 
and concerning Lena G. Smuckler, nor is there any evi- 
dence in the case which connects this letter with Lena G. 
Smuckler, the plaintiff in this action. And further, there 
is nothing in the letter and nothing in the complaint which 
shows that this letter 1n question, directed on its face to 
Young’s Market, was ever brought to the attention of 
anyone in the Young’s Market who knew that it referred 
to Lena G. Smuckler, the plaintiff in this action; that at 
momplace im the letter is the name of Lena G. Smitickler 
appearing as a party referred to in any respect and, in 
fees appears irom the race of the letter itseli that the 
writer did not know who Lena G. Smuckler was because 
ieiopears that the party reierred to often as “French 
Veneer” is referred to in the masculine gender. 


(Further argument and discussion of counsel omitted 
from transcript. ) 


In the course of defendant’s argument for non-suit, 
counsel for plaintiff moved “that the complaint be 
amended in Paragraph VI to the effect that the letter was 
intended to refer to the plaintiff, Lena G. Smuckler.”’ 

MR. SHEEHAN: Of course, I will have to object to 
that, your Honor, at this stage of the proceedings when 
the case is closed. 
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MR. BALTER: It is not damaging you in any way. 

MR. SHEEHAN. Tt icenot ° 

MR. BALTER: You knew what this case was for 
three years. 

THE COURT: Well) the motion is ranted; ince 
want you to file an amendment. I will not take the 
course done before. You file an amendment as soon as 
you may, re-alleging Paragrapg VI. 

MR. BALTER: Alleoine that it refers tovthe pian. 
tit, Lena G. Smnckler. 

MR. SHEEHAN: I will object to it and take an ex- 
ception. 

THE COURT: A moment, Exception to themde= 
fendant. 


Further argument was then had on the motion for non- 
siot and thereupon the Court took the Motion under sub- 
mission, stating: 

“Very well. I will not pass upon this motion. I am 
fairly sure that the motion will be overruled. However, 
I prefer to study a certain phase of the objection, but it 
will stand submitted and if you have only one witness we 
will finish up with him and finish the evidence now. That 
is as far as we will go tonight, anyhow.” 


Counsel for defendant then moved the Court to amend 
the answer to allege that the communication “is a privi- 
leged communication by one party having an interest to 
another party having an interest, and that it is a com- 
munication in trade.” Over objection and exception per- 
mission to amend was given counsel to file an amendment. 


The jury was then returned into the Court Room and 
the following proceedings were had in their presence and 
hearing. 
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BRNO MS KASTES 


witness in behalf of defendant, being sworn, testified on 
DIREC! EXAMINATION 


as follows: 

I have been employed at the May Company since 1921. 
Since 1926 I have been working for the Liquid Veneer 
people, and it pays me. I am saleslady and demonstrator 
at the May Company, selling the May Company’s mer- 
chandise and demonstrating Liquid Veneer. The Liquid 
Veneer I demonstrate is the property of the May Com- 
pany. To my own knowledge, during 1929, 1930 and 
1931, French Veneer was on sale at the May Company. 
The labels on the polish were changed in 1933, after I was 
sumimonsed to Court here at that time. Prior to that time 
the labels had not been changed. I saw Mrs. Smuckler 
make the change. At various intervals during the years 
1929, 1930, 1931, 1932 and 1933 Mrs. Smuckler demon- 
strated French Veneer at the May Company. These 
demonstrations were on the same floor as the Liquid 
Veneer, were visible, and I saw them. During these 
demonstrations she would sell her French Veneer. When 
our stock of Liquid Veneer runs low we take a stock sheet 
to Mr. Max, the buyer, he gives it an O. K. and it is then 
turned over to the girls in the office, they write up the or- 
ders and send them in to Buffalo. The goods are then 
shipped from Buffalo to the May Company. Some comes 


by boat and by fast train. If 1 am sort of short they are 
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(Testimony of Erna M. Kaster) 

run by fast train or routed through San Francisco. All 
of this Liquid Veneer stock comes from Buffalo by these 
various methods. The Liquid Veneer business fell off 
very much subsequent tay 192% 1 observed the salesmen 
French Veneer, subsequent to the year 1929) fellometce, 
they all fell off, the business of the whole department. 


On 


CROSS-EXAMINATION 
thee VVIENE SSE Stir ie 


Mrs. Smuckler and I sell competing products. There is 
no ill feeling between us. I believe it was after 1933, in 
that Fall, that Mrs. Smuckler changed the labels and 
French Polish was sold in place of French Veneer. I 
heard the reading of the letter of Mr. Strauss, signed 
April 2, 1929, in which he says from that day on he would 
discontinue the sale of French Veneer but he never did. 
It was sold and kept in stock until Mrs. Smuckler changed 
the labels. She put a sticker labeled “Polish”, over the 
word “Veneer” so that it read ‘French Polish”. Now she 


has different labels, she doesn’t have to paste them on now. 


I testified at a previous hearing in this case that certain 
orders were routed through San Francisco, but it was 
never billed from San Francisco, but always from Buffalo. 
The merchandise which comes to the May Company ac- 


tually comes from Buffalo. 
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Counsel for defendant offers into evidence Trade-mark 
No. 56782 issued on “Liquid Veneer” on October 16, 
1906, and renewed on the 22nd day of June, 1926, to 
Liquid Veneer Corporation, which was admitted as de- 
fendants Exibib  B , whereupon detendantmncotcd, 
counsel stating he had his instructions and the exceptions 
to the instructions ready for the Court. The Court there- 
Hoon adjourned to May 9, 1935. On that day, onvet 
the hearing of the jury and in their absence, the follow- 
ing proceedings took place. Counsel for plaintiff opposed 
the filing of defendant's amendment to Answer on the 
ground that it sets up evidentiary and argumentative mat- 
ters and stated, “For the purpose of the record, your 
Honor, I want to move to strike the Answer from the 
files and have a ruling on that. 

iiae COURT. Motion dented: 

Mik SHEEHAN: Mir. Balter, there is a trade-mark— 


iii COURT: Xow had better take an exception to 
fae Mr. Balter. 

MR. BALTER: Isn’t that the same thing you intro- 
dmeed? Yes, | will take an exception, your Honor. Is 
that the same thing introduced? 

Trade-mark Certificate of the Liquid Veneer Corpora- 


tion was admitted as defendant’s Exhibit. 


Over defendant’s objection and exception the Exhibits 
introduced on the hearing of Motion to Quash, on May 
iets, were introduced into evidence as plaintifi’s Ex- 


hibits 21 to 32 inclusive, and being as follows: 
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Nature of 


Exhibit No. 


on Motion Exhibit No. 


document Dared to Quash at trial 

Invoice 7- 7-32 1 21 
Invoice 7-18-32 2 22 
Frt. Bill 7-12-32 3 23 
Bye 4-13-32 + 24 
Bye 4-16-32 5 Zs 
Frt. Bill 4-18-32 6 26 
Invoice 2-16-33 Zh 27 
Invoice 2-17-33 8 28 
Invoice 4-30-30 9 29 
Invoice 3-20-31 10 30 
Photocopy 

Frt. Bill 5- 1-30 11 31 
Photocopy 

Frt. Bill 3-14-31 12 OZ 


Counsel for plaintiff then states: 


“At this time, your Honor, I would like to make a mo- 
tion for a directed verdict for the plaintiff on the following 
grounds: That the letter is libelous per se as a matter of 
law, inasmuch as, without extrinsic evidence, if it is read 
by itself, it tends to injure the plaintiff in her business or 
occupation, according to the well-established law  in- 
volved; that if, as wembeliceve, it is ay libel per ~cuce 
matter of law, malice is presumed and some damage is 


207 


presumed. The burden of proof is on the defendant to 
prove that the allegations made in its letter are true. The 
falsity of the charges are presumed. There is absolutely 
no evidence in the record on the part of defendant that the 
Giiarges imade in the letter are true. Winetachene: have 
even ourselves assumed the burden, your Honor, of 
showing they are false. The only thing in the record 
which the defendant has at all besides this answer, which, 
aol have cited to you in the case oi Peterson y. Rasmus- 
sen definitely states must be proved, the privilege.” 

The Court denied the motion, allowing exception to 
plaintiff. 


The evidence being all in and the case closed, counsel 
for defendant renewed his Motion to Dismiss and stated: 


“I want to renew my motion now, Judge. At this time, 
as I understand it now, the case being all closed, I will 
renew my motion to dismiss the plaintiffs complaint on 
all the grounds heretofore stated in my original motion; 
and on the additional ground that there is now nothing 
before this Court which would entitle the—there is no ad- 
ditional evidence since my motion or anything else being 
before this court which would entitle the plaintiff to main- 
tain the action alleged in the complaint, or any cause of 
action whatsoever.” 


The motion was denied and exception to defendant 
noted. 


Respective counsel had heretofore submitted to the 
Court proposed instructions to the jury and each had sub- 
mitted to the Court exceptions to certain instructions pro- 
posed by the other. 
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The instructions proposed and requested by defendant 
are as follows: 


IL 


You are directed to return a verdict in favor of de- 
fendant. 


In case the court refuses to give the foregoing instruc- 
tion, then, and in that event only, the defendant requests 
each of the following instructions: 


I] 


Passion, prejudice and sympathy have no place in 
your considerations or in your deliberations. The 
fact that the defendant is a conpotation: caniousamd 
must not be considered by you. It is entitled to 
submitted proposed instructions to the jury and cach had 
submitted exceptions to certain instructions proposed by 
the other. The instructions proposed and requested by 
defendant are as follows: 


Hl 
Vou are directed to return a verdict i favor of the de- 
fendant. 


In case the Court refuses to give the foregoing mstruc- 
tion, then, and m that event only, the defendant requests 
cach of the following instructions: 


I 
Passion, prejudice and sympathy have no place i your 
considerations or in your deliberations. The fact that the 
defendant 1s a corporation cannot and must not be con- 
sidered by you. It is entitled to 
the same fair treatment and the same consideration at 
your hands as a private individual, no more and no less. 
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It is your duty, without sympathy, prejudice or passion, 
to calmly consider the evidence and upon a consideration 
of the evidence and the law applicable thereto render your 
verdict. In considering the evidence and attempting to 
determine the truth of the matter in controversy, you 
should not be influenced by sympathy for the plaintiff or 
prejudice against the defendant, nor by the fact that the 
plaintiff is a private individual and the defendant a corpo- 
ration. It is your duty to base your verdict solely and 
entirely upon the evidence and the law as I have given 


them in these instructions. 


III. 


The defendant in this case is charged by the plaintiff 
with libel. Libel is a false and unprivileged publication by 
writing, printing, picture, efigy, or other fixed representa- 
tion to the eye, which exposes any person to hatred, con- 
tempt, ridicule, or obloquy, or which causes him to be 
shunned or avoided, or which has a tendency to injure 
him in his occupation. Therefore, in order to recover, 
the plaintiff must prove by a preponderance of the evi- 
dence that the defendant published (1) a false statement, 
(2) which was not privileged and (3) which exposed the 
plaintiff to hatred, contempt, ridicule or obloquy, or which 
caused her to be shunned or avoided or which had a ten- 
dency to injure her in her occupation. If plaintiff fails 
to prove by a preponderance of the evidence that the state- 
ments in the alleged libelous communications were false 
or that they exposed the plaintiff to hatred, contempt, ridi- 
cule or obloquy, or caused her to be shunned or avoided, or 
which had a tendency to injure her in her occupation, then 
your verdict must be in favor of the defendant. 
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IV. 


The Court instructs you that, as a matter of law, com- 
munications relied on by plaintiff in this action are privi- 
leged communications and that, therefore, plaintiff cannot 
recover unless she proves by a preponderance of the evi- 
dence that said publication or publications even though 
false were sent out by the defendant with malicious intent. 
Malice is a desire and disposition to injure another 
founded upon spite or ill will. Therefore, if you should 
find that the alleged publications even though false were 
not founded upon enmity to the plaintiff but were made 
with the sole desire on defendant’s part to protect its own 
interests, then your verdict must be for the defendant. 


ve 


Malice cannot be inferred from the mere sending of the 
letters relied upon by the plaintiff in this case and plain- 
tiff, in order to recover, must prove that the sending of 
said letter or letters was motivated by spite or ill will by 
the defendant to the plaintiff. 


WAL. 


If you find the statements in the alleged libelous publi- 
cations to be true, then your verdict must be in favor of 
the defendant. In this connection, the letters relied upon 
by plaintiff state that plaintiff was infringing its regis- 
tered trade-mark. You are instructed that, if defendant 
honestly believed that plaintiff was an infringer, said 
statements were and are not libelous. 


VII. 


In civil cases a preponderance of evidence is all that 
is required and by “‘a preponderance of evidence” is meant 
such evidence as, when weighed with that opposed to it, 


AMI 


has more convincing force, and from which it results that 
the greater probability is in favor of the party upon whom 


the burden rests. 


NV ELE. 


aie tact that Dinstruct you upon the measmrcrouse ani 
ages which the plaintiff is entitled to recover is not to be 
taken by you as an intimation that I either believe or do 
not believe she is entitled to recover damages. It is my 
duty to instruct you fully upon the law governing every 
issue in this case. The instructions upon the measure of 
damages are given you to guide vou in fixing the damages 
which plaintiff is entitled to recover only in the event you 
believe from the evidence and the instructions I have given 
you that the plaintiff is entitled to recover. The giving 
of such instructions is no indication that the Court be- 
lieves or does not believe that the plaintiff is entitled to 
recover. That is a question for your sole and exclusive 
determination upon the evidence and the instructions which 
I have given you. If you determine that the plaintiff is 
entitled to recover, then you are to fix her damages in 
accordance with the rules which I give you. If on the 
other hand you believe from the evidence and the instruc- 
tions I give you that the plaintiff is not entitled to recover, 
then the plaintiff cannot recover and it is your duty to 
lay aside entirely the question of damages she is entitled 
to recover and the instructions given thereon and return 
your verdict against the plaintiff and in favor of the de- 


fendant 
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You are instructed that plaintiff may only recover for 
damages flowing directly and proximately from the publi- 
cation of that certain lettersirom the Liquid Veneer Gon. 
poration to Younes Market, dated June 2, 1931) andiyeu 
cannot assess damages against the defendant for any 
damages resulting to plaintiff from any other letters or 


any other alleged libelous publications. 


~~ 


In assessing the actual damages sustained by plaintiff 
you are not to indulge in speculation but you will assess 
the actual damages in such an amount as will fully and 
fairly compensate the plaintiff for any injury suffered by 
her by reason of the acts and things alleged in the com- 


plaint. 


Mle 


You are hereby instructed that the defendant’s trade- 
mark “Liquid Veneer “is a valid’ trademarkvandsdhiaueune 
use by the defendant of the word “veneer” is an infringe- 


ment thereof. 


Both parties having rested, having submitted proposed 
instructions and exceptions to those proposed by the other, 
having made motions at the close of the evidence, one for 
a non-suit and the other for a directed verdict, and each 
having been denied and exceptions noted to each and the 
cause being ready for submission to the jury, the follow- 


ing charge was given. 
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COURTS CHARGE LORE 


THE COURT: As you know, gentlemen, the action 
is one for damages following or as the result of the send- 
imeof a letter. 1 will mot read the letter selima, shave 
occasion to refer to one or two sentences in it. The law 
of California with respect to this matter is that libel is a 
false and unprivileged publication by writing, printing, 
picture, effigy, or other fixed representation to the eye, 
which exposes any person to hatred, contempt, ridicule, 
or obloquy, or which causes him to be shunned ar avoided, 
or which has a tendency to injure him in his occupation. 


Further, with respect to the two qualities that it must 
possess, that is, falsity and unprivileged, it 1s not necessary 
to tell you what “false” is, of course. You know that. 


Under the law an unprivileged communication as ap- 
plied to this case is a communication made without malice. 
If malice exists then privilege cannot be claimed. “Toa 
person interested therein,” that is, interested in the com- 
munication. It might reasonably be said that the Young 
Company or The May Company-——-the Young Company 
this letter was addressed to, I believe,—was interested in 
imemstibject. by one who is also interested.” That 
would be the Liquid Veneer Corporation. “Or by one 
who stands in such relation to the person interested as 
to afford a reasonable ground for supposing the motive 
for the communication to be innocent or was requested by 
the person interested to give the information.” In other 
words, if this were a legitimate trade necessity, a legiti- 
mate communication from one business house to another 
and written in good faith and everything true in it, it 
would be a privileged communication and recovery could 
merbe had for it. Ifowever, if it is not madt in good 
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faith, though it be true, it is not privileged. IF it is false, 
though it otherwise agrees with the definition of “privi- 
leGe fit is ot privileced: 

Now, taking the communication itself you can pass upon 
that, I think, without any very great difficulty. In one 
paragraph of it it says: ‘We have had more or less dif- 
ficulty with these people * * *.” J! will say further at 
this point that the communication must refer to the person 
claiming to be injured, and in this case the complaint 
charges that the plaintiff in the action was the one re- 
ferred to in the letter. I do not know whether that is 
denied or not. I will assume that it is denied in the an- 
swer, but you must find from the evidence that the letter 
did rerente thes plaintia siete: 


It goes on to say: “We have had more or less difh- 
culty with these people who manufacture this so-called 
‘French Veneer’,’—vou may draw your conclusion from 
that as to whether this plaintiff was referred to. “have 
tried to purchase evidence against them individually.” 1 
suppose, meaning that they tried to buy their product from 
them, from the manufacturer of French Veneer to be 
used as evidence, ‘but they moved around from one place 
to another, denied their identity when we did catch up 
' with them and after investigating them found their finan- 
cial condition such as would not warrant litigation.” 


Now, gentlemen, consider seriously whether those state- 
ments are true. You are at liberty to and should contrast 
that with the statement of the witnesses here that the tele- 
phone of this woman was in the telephone of this woman 
was in the telephone directory throughout the time. I 
think the representative of the Young store said he had 
never any difficulty—in fact, both witnesses stated they 
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had never had any difficulty in finding her. And you 
will thereupon conclude whether that is a true statement. 


Speaking again of the manufacturer of French Veneer, 
the letter goes on to say: 


/Hlts object ior adopting the name Mrenchy ence: as 
obvious. He is trying to trade on our rights.” 

dat, | think, as counsel stated, if 2 tact, tsa criminal 
offense and infringement under the federal statutes. In- 
fringement of an interstate trade-mark may be punished 
criminally. 


Now, having all of those things in mind, you will make 
up your minds whether this exposes the plaintiff to hatred, 
contempt, ridicule, or obloquy, or which causes him to be 
shunned or avoided, or which has a tendency to injure 
him in his business. 


As a matter of fact, a substance which is of general 
knowledge, like wood. iron, paint, that in and of itself is 
not the subject of the exclusive appropriation of anybody 
Mesaetrace right. Yow sell a certain kind of flour or a 
certain kind of oatmeal or what not, naturally, of course, 
nobody can claim an exclusive right in a generic name 
of a well-known material exclusively. The combination 
only may be appropriated. The right in a trade-mark is 
based upon the tendency to deceive the public; that one 
will sell his own goods to the public intending and under 
conditions where the public believe them to be the goods 
of someone else. 


Repeating somewhat of what I have said before, the 
defendant in this case is charged by the plaintiff with libel. 
Libel is a false and unprivileged publication by writing, 
printing, picture, effigy, or other fixed reprepresentation to 
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the eye, which exposes any person to hatred, contempt, 
ridicule, or obloquy, or which causes him to be shunned or 
avoided, or which has a tendency to injure him in his oc- 
cupation, [herefore, inorder to recoversethe plamnn 
must prove by a preponderance of the evidence that the 
defendant published, first, a false statement, second, which 
was not privileged, and third, which exposed the plaintiff 
to hatred, contempt, ridicule, or obloquy, or which caused 
her to be shunned or avoided, or which had a tendency to 
injure her in her occupation. 


If the plaintiff fails to prove by a preponderance of the 
evidence that the statements in the alleged libelous com- 
munication were false or that they exposed the plaintiff to 
hatred, contempt, ridicule, or obloquy, or caused her to be 
shunned or avoided, or which had a tendency to injure her 
in her occupation, then your verdict must be in favor of 
the defendant. 


The plaintiff must, as suggested there, establish her 
case by a preponderance of the evidence. You are not, 
of course, to be controlled by your emotions. No jury 
should do that. You are not in passing upon this case 
to be influenced by feeling, by prejudice, or by sympathy, 
but you must find and be governed only by your finding 
as to what the facts are. 


Now, with reference to the various letters that were 
offered in evidence other than the indictment letter—I 
should not say “the indictment letter’. I mean the letter 
that is pleaded and upon which the damage is based. You 
cannot base your damages or verdict for damages, in the 
event you should find damages, on any of those letters. 
And in that respect, gentlemen, when I use the term ‘‘dam- 
ages” I am not intimating to you an opinion that damage 
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has been suffered or that you should return a verdict in 
any way. 

They are offered and were offered for the purpose of 
showing malice. If they show or tend to show a continual 
desire or intention on the part of the defendant to injure 
the plaintiff, then you may consider them. That is their 
purpose, and not for the purpose of showing damage, as 
is the letter which has been pleaded in the complaint. 


With respect to damages the law provides that for the 
breach of an obligation not arising from contract—that 
in this case, what the plaintiff claims to be—the measure 
of damages is the amount which will compensate for all 
the detriment proximately caused thereby, whether it 
could have been anticipated or not. In other words, the 
damages must be such, in the event you should find a 
verdict for the plaintiff, that are proximately, that is, di- 
rectly, caused by the acts of the defendant. 


In addition thereto, however, gentlemen, the law in this 
state and, I guess in every state, provides for what are 
known as exemplary damages that mean something dif- 
ferent from actual damages. 


In an action for the breach of an obligation not arising 
from contract, such as is charged in this case, where the 
defendant has been guilty of oppression or fraud or mal- 
ice—and in this case it would mean express malice—the 
plaintiff in addition to actual damages may recover dam- 
ages for the sake of example and by way of punishing 
the defendant. 


If, now, you think that this method used by the de- 
fendant was engendered and rested in the purpose to de- 
stroy the business of the plaintiff, was done and made 
with ill-will toward the plaintiff, or accompanied and did 
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itself consist in an act of oppression, then you are at lib- 
erty to award exemplary damages; that is, exemplary as 
opposed to compensatory, meaning damages that are to 
reimburse for actual loss suffered, and you may award 


exemplary damages, that 1s, damages by way of example. 


You take the case with you. You are not controlled 
by any opinion that the Court directly or inferentially may 
have expressed. You are not to be governed by passion 
nor prejudice, but consider the case carefully, gentlemen, 
and if, in the event you find for the plaintiff, you may 
consider those two features and fix the amount at such as 
you think in the one case she has actually suffered, and 
in the other case that she should be awarded by reason of 


and in the way of exemplary damages. 


Defendant excepted to portions of the Court’s Charge 
as follows: 

MR. SHEEHAN: Your Honor, J believe your Honor 
mis-spoke when you first addressed the jury and you said 
“unprivileged” when your Honor really meant ‘“‘privi- 
leged.” In your definition of the privileged communica- 
tion, that it is a communication by one person having an 
interest in the matter to another person having a like in- 
terest, that is, between two business houses, and I think 


your Honor misspoke on that. 
Ti COURT: “1 teadtthe section. What oushtstesn- 
good enough. 


MR. SHEEHAN: You did, but you misspoke your- 


self, yoummdaonor, as } recollect it, 


2 


I wish to except to your Honor’s failure to give each 
instruction submitted by defendant: and also except to all 
plaintiff's proposed instructions in so far as those were 


given. 


I then wish to except to that part or @youns loner s 
charge in which you stated that in a privileged communi- 
cation that if the matters were false, that that could be 
charged against the defendant; and I ask your Honor to 
charge that if the communication 1s privileged that even 
though the matters were false or uttered under a mistaken 


belief that the communication still remains privileged. 


THE COURT: Yes, you may take that instruction. 
imtiimi that is correct) Elewever, ll emphacizedmorsin- 
tended to emphasize, that true or false, it must be done 


in good faith. Very well. 
MR. SHEEHAN: And just the other, the statute 


says that malice cannot be inferred before or after in a 


privileged communication. 
EE COUR le Yes: 
Mine SRE AN Sl vexcept cui the ground that the 


Court submits to the jury, as a matter of law, what seems 
to be a question of infringement. I do not think that is 
in this case whatsoever. The defendant has a trade-mark. 
As to what it believed was its rights under that trade- 


mark is the only thing that is pertinent. 


The case was then submitted to the jury and it returned 


the verdict on May 9, 1935, as follows: 
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VERDICT OF THE JURY AND ENTRY OF 
JUDGMENT. 


“We, the jury in the above entitled case, find in favor 
of the plaintiff, and assess her actual or compensatory 
damages in the sum of $11,000.00; and her punitive or 
exemplary damages in the sum of $9,000.00, making a 
total of Twenty Thousand Dollars, ($20,000.00).” 


On May 10, 1935, judgment in favor of plaintiff and 
against defendant in the sum of $20,000.00 was entered 
in Judgment Book 7, at page 754. 


MOTION FOR NEW TRIAL AND DISMISsie 


On the 9th day of July, 1935, defendant served and 
filed (a) Motion to set aside verdict and for new trial and 
(b) Motion to Dismiss. 


The Motion for new trial was based on the grounds 
that (ll) This Court has tot nor has it ever haqd@anay, 
jurisdiction over the defendant in that (a) it was not on 
March 1, 1932, the date of the service of summons by 
serving the Secretary of State of the State of California, 
or at any time prior thereto, nor at the present time, a 
resident onrscitizen of the State o1 Calormianoneorssne 
Southern District of California, Central Division, (b) it 
was not during all or any of said times doing, conducting, 
transacting or carrying on any business in the State of 
California or in said District, (c) said Secretary of State 
or any deputy or assistant thereto was not authorized on 


its behalf to receive process, and (d) that the service of 


Z2Ai 


process upon said Secretary of state did not confer juris- 
diction over the defendant for the reason that Section 
406a of the Civil Code of the State of California had not 
been fully complied with before process could be served 
upon defendant by serving said Secretary of State of the 
State of California; (2) the verdict of the jury was ex- 
cessive and indicated gross error and reckless disregard 
of the evidence and indicated the jury was actuated by 
improper motive, passion and prejudice; (3) the evidence 
was insufficient to justify the verdict; (4) the Court erred 
to the prejudice of defendant in (a) refusing to enter- 
tain defendant’s Motion to Dismiss, on the ground that 
the complaint failed to state facts sufficient to constitute 
a cause of action, (b) overruling objections of defendant 
to an introduction into evidence of plaintiff’s Exhibits, 
(c) permitting plaintiff to amend as to jurisdictional mat- 
ter during trial and as to the identity of the person of 
whom the letter was written at the close of trial and after 
motion for non-suit was made, and (d) erroneously in- 
structing the jury, and; (5) the complaint still failed to 


etare a Cause Of action. 


The Motion to Dismiss was made on the same grounds 
of lack of jurisdiction over the defendant as set forth in 


the motion to set aside verdict and for new trial. 


Said Motions were further based upon the records, 
files, affidavits and evidence in this proceeding and the 


affidavit of Robert V. Jordan, reading as follows, to-wit: 
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“AFFIDAVIT OF ROBERT V. JORDAN 


STATE OF CALIFORNIA, +) 
) ss 
COUNTY OF SACRAMENTO, ) 


ROBERT V. JORDAN, being first duly sworn, de- 


poses and says: 


That he is and at all of the times herein mentioned 
was the Assistant Secretary of State of the State of Cali- 
fornia; that on the Ist day of March, 1932, there was re- 
ceived by mail in the office of the Secretary of State of the 
State of California, in) the City of Sacramentouomes aa 
State, a letter from Elijah M. Smuckler, of Los Angeles, 
California, dated January 30, 1932, of which the attached 
Exhibit “A” is a photostatic copy and in which letter was 
enclosed duplicate copies of Complaint and Summons in 
the case of LENA G. SMUCKLER, doing business as 
FRENCH , VENEER MANUFACTURING COM- 
PANY, Plaintiff, vo LIOUID VENEER CORBO@r — 
TION, a corporation, defendant, together with a check in 
the sum of $5.00. 


That there are not now on file nor have there ever been 
on file in the office of the Secretary of State any copies 
of the Articles of Incorporation of the Liquid Veneer Cor- 
poration, or any statement of Liquid Veneer Corporation, 
of any kind or character, or any designation of any per- 
son as the agent of said Liquid Veneer Corporation for 
service of process or authorized to receive service of 


process, or any consent of said Liquid Veneer Corporation 
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to the service of process or of any document or paper 
of any kind or character for or on behalf of said Liquid 
Veneer Corporation, and that said corporation is not now 
and never has at any time been qualified to do business in 
the State of California; that the only information in the 
office of the Secretary of State of California showing or 
purporting to show the name and address of the Pacific 
Coast representative of said corporation, if there be such, 
and the principal place of business of said corporation, is 
that contained in said letter dated January 30, 1932, from 
Elijah M. Smuckler, of which the attached hereto Exhibit 


“A” is a photostatic copy. 


ROBERT V. JORDAN 


Subscribed and sworn to before me this 17th day of 
June, 1935. 


Ge GREE NO iin 
Notary Public in and for the above County and State.” 
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The photostatic copy of letter referred to as Exhibit 


“> in Said athdavil meadsmastrollo.s: 


“TA OR RICE 
BL) Eis Vie Cle inik 


SUITE 923s@ Se BULe DING, 
EOS NGiinnS 
TRinity O31) 
January 30th, 1932. 


Secretary Gu stare, 
Sacramento, California. 


Dear Sir :— 

Enclosed herewith are duplicate copies of complaint and 
summons in the case of Lena G. Smuckler, doing business 
as French Veneer Manufacturing Company, plaintiff vs. 
Liquid Veneer Corporation, a corporation, defendant, to- 
gether with a fee of $5.00. 


The corporation has as its Pacific Coast representative, 
Mr. C. E. Mack, 1890 Grove Street, San’ Franeiscom @ali— 
fornai, and the principle place of business of said corpo- 


ration is Buffalo, New York. 
Please issue your usual certificate and return to me. 
Very truly yours, 
BLIJAH MM, SMUCKWER Es 


EMS-CS 
(3) nels: 
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eat bot 


The hearings upon said motions for New Trial and for 
Dismissal were noticed for the 15th day of July, 1935. 
On said date the hearings upon said motions were con- 
tinued by the Court to the 29th day of July, 1935, upon 
Stipulation of the parties, to give plaintiff an opportunity 
to reply to said motions. On the 26th day of July, 1935, 
plaintiff, in reply to the Brief of defendant and its Mo- 
wom to Wismuiss, tiled a Brie and the aindacmicee: oun 
Brash, Byron Jack Badham, Jr., and Isador I. Smuckler, 
and which affidavits are as follows, to-wit: 


PAERFIDAV IT OF jOHN BRAS 


BOUNTY OF SAN FRANCISCO.) 
eos 
DIE OR CALIBORNIAS ) 
JOHN BRASH, being first duly sworn on oath de- 
poses and says: 


iat Weis, and for more thanvten (1@)Fyeans last pact, 
has been the Superintendent of a warehouse now operated 
by the Haslet Warehouse Company, at the corner of 2nd 
and Brannan Streets in San Francisco, California, now 
known as Humboldt Warehouse of the Haslett Warehouse 
Company, and which, up to January 1, 1932, was known 
as Lawrence Warehouse #19. 


That as such superintendent of such warehouse it has 
at all times been a part of his duties to know, and he has 
known of the customers or patrons of said warehouse and 
the manner and way in which the goods of said customers 
or patrons were handled and kept by said warehouses. 


That the business conducted by said warehouses is a 
general warehouse business of storing and_ shipping 
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various articles of merchandise which may come into its 
possession by said customers or patrons. 


That affant knows, and at all times herein mentioned 
has known of business concern, Liquid Veneer Corpora- 
tion of Buffalo, N. Y. and that during all)on said@imne 
up to and until May 4, 1932 said Liquid Veneer Corpora- 
tion has maintained an account with said warehouse com- 
panies and maintained a stock of merchandise therwith: 


That on or about May 4, 1932 said account and mer- 
chandise was transferred to the G. A. Hosmer Co. in 
which last mentioned name account has remained, until 
April 18, 1935, at witch time the samlGe AS losiiersee 
instructed said Haslett Warehouse Co. to ship all of its 
Liquid Veneer Products merchandise out of the state tem- 
porarily. 


That at all times herein mentioned, said Liquid Veneer 
Corporation and for G. A. Hosmer Co. has maintained 
with said Lawrence Warehouse Co. and said Haslett 
Warehouse Co. as the case may be, a stock of Merchan- 
dise, which would be stored in said warehouses until, 


1—Orders were received to fill any order sent in by 
said Liquid Veneer Corporation or said G. A. Hosmer 


Co. 


2—Local customers, which were on the accredited list 
of said Liquid Veneer Corporation or G. A. Hlosimers@ar 
would call said warehouse companies and request various 
amounts of such merchandise to be delivered without di- 
rect order from Liquid Veneer Corporation after which 
the said warehouse companies would inform the said 
Liquid Veneer Corporation or G. A. Hosmer Co. as the 
case may be of the request for and delivery of such mer- 
chandise, to said accredited customers, 
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That a certain amount of such merchandise was always 
kept on hand at said warehouses for the purpose of secur- 
ing the warehousemams lien for storage thereof and serv- 
ices rendered to its said customers herein above referred 
to and for the purpose of filling future orders. 


ahat said Liquid Weneer CorporationgorsG..-— Eloc- 
mer Co. would ship to said warehouses carload quantities 
of its merchandise, which was stored until sold, which took 
from one month to two years or more to-wit: 


1.—On September 8, 1931, there was on hand in said 
warehouse 2 cases of 12 gross each of such merchandise 
from a particular shipment which was disposed of by or- 
ders at various times and dates up to and until May 18, 


OB Ey 


2—On February 3, 1930 said warehouse had on hand 
23 cases and 14 dozen of merchandise from a particular 
shipment of said Liquid Veneer Corporation which was 
afterwards sold at various times and dates up to May 1, 
1932. When balance of said merchandise was ordered 
shipped out on order of G. A. Hosmer Co. 


3—On January 16, 1932 said warehouse had on hand 
11 cases of merchandise from a particular shipment of 
said Liquid Veneer Corporation which was afterwards 
Peldeat various tinies and dates up to March 12, 19394) a4 
which time there was left of said lot or shipment of mer- 
chandise 7 cases there of and on January 24, 1935 said 
Zecases were delivered on order of G. A. Hosnier Co. 
That such statements of shipments and the dates and 
methods of delivery of said merchandise are taken from 
the permanent records of said warehouses which are too 
numerous to set forth herein, all of which are typical of 
said records herein above set forth and which reflect the 
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method or methods ef handling, delivering or storing the 
merchandise of said Liquid Veneer Corporation. 


That on May 4, 1932, the said Haslett Warehouse Co. 
received a letter Dated April 30, 1932 from the Liquid 
Veneer Corporation instructing said warehouse Company 
to transfer all merchandise and records to the account of 
G. A. Hosmer Co. effective as of February 119320 
make all future shipments and bills for the account of 
Ga Elosinera@o: 


That no merchandise was ever received from said 
Liquid Veneer Corporation or G. A. Hosmer Co. on con- 
signment basis, but was at all times received for storage 
to be held until such time as future sale orders were re- 
ceived for same which in some instances such orders were 
not received for as long as 2 years thereafter. 


That the foregoing is a true statement of the method or 
methods used by the Lawrence Warehouse Co. #19, now 
known as the Humboldt Warehouse of the Haslett Ware- 
house Co. in receiving handling, storing and shipping the 
merchandise of the said Liquid Veneer Corporation and 
GA, Hosier ae@o 


This Affidavit is given pursuant to a subpoena and 
subpoena duces taken and issued July 13, 1935, in the 


above entitled matter and served upon the said Haslett 
Warehouse Co. 


Affiant JOHN BRASH 


Subscribed and sworn to before me this 18th day of 
ly, 1935; 


EON INS Ie SUAS TSC 
Notary Public in and for said county and state.” 
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“AFFIDAWIT OF BYRON JAGIGBADH isi. 


eo lLATE OF GALLO INN ) 
COUNIY OF LOS GEES») 


Byron Jack Badham Jr., being first duly sworn, deposes 


Ss 


and says: 


That for the past eleven (11) years, he has been con- 
nected with the Hoffman Hardware Company of Los An- 
geles, California, and in the past ten (10) years as pur- 
chasing agent. That in his capacity as purchasing agent, 
he is intimately acquainted with the merchandising meth- 
ods of Hoffman Hardware Company. That Hoffman 
Hardware Company has for many years last past, includ- 
ing the past six (6) years, bought merchandise from the 
Liquid Veneer Corporation of Buffalo, New York. That 
affant personally knows E. C. Mack who is the Pacific 
Coast representative of the Liquid Veneer Corporation 
and that he has dealt with said E. C. Mack for the past 
six (6) years. That during these years and with particu- 
lar reference to the years 1931 and 1932 said E. C. Mack 
would visit the Hoffman Hardware Company regularly on 
the average of every two (2) or three (3) months. That 
during said times, said E. C. Mack on behalf of the 
Liquid Veneer Corporation would solicit business for the 
Liquid Veneer Corporation and would endeavor to sell 
Hoffman Hardware Company increased quantities of the 
various Liquid Veneer Products. That the said Hoffman 
Hardware Company would look to said E. C. Mack as 
the person with whom all matters relating to Liquid Ve- 
neer Corporation could on numerous occassions be dis- 
cussed and straightened out. That generally all orders of 
Liquid Veneer products would be mailed directly to Law- 
rence Warchouse #19, in San Francisco, California, now 
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known as the Humbolt warehouse of the Haslett Ware- 
house Company, or to thelsaid ei (©) Mack eat nice sam 
Francisco, California address, and shortly thereafter, gen- 
erally within three (3) or four (4) days, the said orders 
were filled from the Liquid Veneer Corporation’s stock 
of merchandise left at the Lawrence Warehouse (since 
1932 known as the Haslett Warehouse) in San Fran- 
cisco, California. Rarely were the orders either sent di- 
rectly to Buffalo New York or filled from merchandise 
sent from Buffalo, New York, for the express purpose of 
filling the orders; and never was it necessary as a matter 
of policy for any orders first to be approved by the home 
office of the said Liquid Veneer Corporation at Buffalo, 
New York, before the said would be filled from mer- 
chandise on hand at the Warehouse in San Francisco, 
California, which warehouse was always designated on 
the invoices of the Liquid Veneer Corporation as “Our 
Warehouse at San Francisco’. 


Afflant further state that the invoices attached to this 
affidavit are of the original records of the Hoffman Hard- 
ware Company and correctly indicate that during all of 
the years the Hoffman Hardware Company did business 
with Liquid Veneer Corporation, the orders were filled 
from the designated Liquid Veneer Corporation’s ware- 
house at San Francisco, California. 


BYRON JACK BADHAM JR. 
Byron Jack Badham Jr. 


Subscribed and sworn to before me this 25th day of 
July, 1933: 
CLA ME Ei 
Notary Public in and for said County and State.” 


(Photostats.) 
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OFFMAN HARDWARE 
DATE___ AUG 20 1930 _ / bof 919 
HOFFMAN HARDWARE CO. SHIPPED TO; Ye eae 
229-25 90. LOS ANGELE x, 
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10 SAYS 
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DESCRIPTION 


_—— 
DOZEN 4 OZ. LIQIOD VENEER @ PER OOZEN 
11.52 
SUCCESS DEALS- NEVERLGAK GASKET SHELL ACE oH 
BIG GIANT DEALS~ NEVERLEAK TIRE FLUID 
@ PER EACH a 43-38 


F 54.90 
SHIPPED FROM WAREHOUSE AT SAN FRANCISCO, CALF AUG $0 1930 


ALL, CLAIMS FOR SHORTAGE MUST O8 MADE WITHIN NM OAYE FROM RECEIPT OF GOOCOS 


INVOICE 


wIPPeD WQS NEATEY COALOAMAID 


& Allicott Street Baffalo, ral a> 


ec cewe? Homochold! amd Autmmative Specinitics 


Sold to / - HOFFMAN HAROWARE COMPANY, SHIP TO 
229 $0. LOS ANGELES ST. 137 
LOS ANGELES, CALIF. 0. K. vias ert. attowen 
rae Ou 
INVOICE DATE NOV 24 1931 B TERMS—CASH, Less 2°;. in 10 Days—30 Days Net 
t | 


gies 11/25/51 | evince 1/23/31 |? S [rsa |" 


DESCRIPTION 
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| SALES. 
MAN 


4 OZ. LIQUID VENEER 
12 OZ. LIQUID VENEER 


LV MOPS 
LV MOPS 
LV MOPS 


DOZ. 101 
DOZ. 201 
DOZ. 301 


CHAMPION SIZE DOZ. OL 


2% OZ. TUBES RATNIP 


DOZ.| 4 OZ. TUBES NEVERLEAK TIRE FLUID 


8 OZ.CANS PURGO RADIATOR CLEANER 


.| 9 OZ. CANS RADIATOR NEVERLEAK 


ee a eee - S29 555 4 tet SS See Se 


TOTAL OF THs invoice | “°°. 


rn 0127 ALL CLAIMS FOR SHORTAGE MUST BE MANE WITHIN 30 DAYS FROM RECKIPT OF GOODS : 
210127 @ INVOICE @ 


GLOTeam BFE =Lhavae PAT OTE § 401 ONO Gad 1.798 CAF THEO rareera FdpaIne—amie seLcaeece CO, KTH, Wauses 


WIS NEATSA, GOAPOAKTOR 
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\*) 
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HOFFMAN HAROWARE COMPANY, 


229-35 90. LOS ANGELES ST. 
LOS ANGELES, CALIF. 0. 


INVOICE DATE Priced Owe Terms—cash, Lee 2% a 


CG 1932 

BPH 1/9/32_| Binen1/11/32_| RT 8 Nes. ' eee [sales 16= M 
Qetan tity DESCRIPTION 
12 Z. 4 OZ. LIQUID VENEER 


x6 DOZ. | 12 OZ. LIQUID VENEER 
DOZ. 101 DOZ. 102 


DOZ. | LV MOPS 
DOZ. | LY MOPS DOZ. 201 DOZ. 202 DOZ. 206 


DOZ. | CHAMPION SIZE DOZ. OL DOZ. DRY DOZ. DUSTERS 


poz. | 2% OZ. TUBES RATNIP 7 / i 
DOZ"| 4 OZ. TUBES NEVERLEAK TIRE FLUID 24° ‘we! 
DOZ.| 9 OZ. CANS RADIATOR NEVERLEAK uy _ a \ ie A 
2 ONLY SUCCESS DEALS- NEVERLEAK GASKET SHELLAC .¥ 9 ; ie / 


| 

ai | 

poz. | LV Mops Doz. 301 DOZ. 302 DOZ. 306 | 
| 

| 

| 


|__SHIPPEO FROM WAREHOUSE AT SAN FRANCI 


—--|-— eee eee eee 


TOTAL OF THIS INV: 


a i: 
+ | Nv OICE é x 


GLOlFaRe O1EaQaaedo—Par- RTE 1 O41 616 GUO 1.736 22) OTHES PATGOTS PeaIWE—BR. 8 4BLTSEOOS CO, bre, Staemes PaLLE BF. 


apr WAYS NEATTA, GOACDARKTON 


“ 
ryt 3._ Alicott Street Buffalo, New\ -& 


' ewe? 
Household and Amtimoative Specialitics 


Rec 
SHP TO \ HOFFMAN HARDWARE op, 
13°7 


LOS ANGELES ST., 


ALIF HASLETT WHSE> LOS ANGELES_SS 
ss * STORE DOOR OELV. SERVICE % ahi bias 
F F 0B BUFFALO TRUCK 


NOV =8 1932 


INVOICE DATE ASH, Lees 2% in 10 Days—30 Days Net 


erpeR gaa | BeTEnen 11-432 [RTL [He w | 10363 |e ~1O<p 

Quantity DESCRIPTION 
00Z. 4 OZ. LIQUID VENEER 

DOZ | 12 OZ. LIQUID VENEER 


DOZ | LV MOPS DOZ. 101 DOZ. 102 


CLAM 
| W 


Doz. _LV MOPS DOZ, 201 DOZ. 202 DOZ, 20¢ 

DOZ. | LV MOPS 
CHAMPION SIZE 
DOZ. | 2% OZ. TUBES RATNIP ee: 2 ee 
OZ. TUBES NEVERLEAK TIRE FLUID 


-l 


4 


OZ. CANS PURGO RADIATOR CLEANER 


8 
V DOZ.}# OZ. CANS RADIATOR NEVERLEAK pare 


pene es RADIANS NEVERVORR 
1I5_ONLY | HAMMOND ELEC-ALARM CLOCK DEALS —- L.Ve @ PER EA. 
TO CONTAIN 2 DOZs 4 OZ. LV. ; 
1 Ze e e e 
aa) 
15 OLY | HAMMONO ELEC.ALARM CLOCKS, NO CHARGE /Y ¥ fh 


TOTAL OF THIS INVoIcE | 


age a as : 
* INVOICE > 


COOr ruse urdeLdavde Pat OD 0.061 OIE 208 1.786.057 STEED FUTHNTE PRODNe—AUIE GALERECOS CH Atpr, aiecran roLLG oo 6 


SHIPPEO FROM OUR WAREHOUSE AT SAN 


wT) d prises wire Si DU ei 
Baflale, New York 
SHIP TO 
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XK ALREADY SHIPPED<ZAASVETT WHSE 
FRT ALLOWED 


INVOICE DATE JAk 10 1933 


meo 1-10-33 | ENteaen 1-10-33 | ENT. | suis 
DESCRIPTION 

4 OZ. LIQUID VENEER 

12 OZ. LIQUID VENEER 

2144 OZ. TUBES RATNIP 

4 OZ. TUBES NEVERLEAK TIRE FLUID 

-|% OZ. CANS PURGO RADIATOR CLEANER 
® OZ. CANS RADIATOR NEVERLEAK 
E 

V4 ONLY [SUCCESS DEALS-NEVERLEAK GASKET SHELLAC @ PER EA, 
A ONLY (BIG GIANT DEAL - NEVERLEAK TIRE FLUID @ PER EACH | 14640 "| 14.407 


| SHIPPED €ROM OUR WAREHOUSE AT SAN FRANCISCO,CAL 


= ET 
TOTAL OF THIS INVOICE | 
Bie ema PRN EE UTiRETGAEE wittin ec clvs Fekifkaceirr cr CBee 


- 
D 0367 @ INVOICE 


——— 


COMTINVOUSCTMADS MARK IATEAFOLOZS K-D AM 3.129 OOe CO LTD MIAGARA FALLS 8.8, 


S Doosaheld amd Amimoative Spocinitics 


rr 
LREAOY SHIPPED FROM”H ETT WASE 
2 RT ALLOWED -PACIFIC TOR TRANSPORT 
ASH,—30 Deys Net 2% 10 DAYS 
i) 


"84 Co 


INVOICE DATE JAK 30 1934 
BES te oony | EATEaes = %4 | SEC | Fale [sures | MAN “4 TAS oy 
0 DESCRIPTION : | Net Per Dox. | AOTAL 
WV 6 voz. | 4 OZ. LIQUID VENEER 1.92) 1.52 
4 poz. | 12 OZ. LIQUID VENEER 3.84) 15236 
‘ poz. | 2% OZ. TUBES RATNIP eae 
* pog.|« Oz TUBES NEVERLEAK TIRE FLUID ‘7 
poz.|s Oz. CANS PURGO RADIATOR CLEANER | 
8 OZ. CANS RADIATOR NEVERLEAK Ie. Pay 
I SUCCESS DEALS~ Ne L. GASKET SHELLAS @ PER EA. 4.86 9.72 
BIG GIANT DEAL® NEVERLEAK TIRE FLUID @ PER el 14.40'~ 14440 


— 51.00 
TOTAL OF THIS INVOIC 4 Ls 


ALL CLAIMS FOR SHORTACE MUST BE MADE WITHIN DAYS FROM RECZIPT OF GOODS 


011578 @ INVOICE @ 


ORT RUeDaTaaDE wf. 


Zo 
“AFFIDAWIT OF ISADOR I3siiviGibri: 


SUATE OF ALROR MI ) 


GOUNTY OF NOs NCELES yi) = 


Isador I. Smuckler being first duly sworn on oath, de- 
poses and says: 


That he is one of the attorneys of record for the 
plaintift m the above entitled case; that as ayparhronmne 
preparation for the hearing on the motion to dismiss in 
this case, which is set for Monday, July 29th, 1935, be- 
fore the Honorable George W. Cosgrave, afhant and 
Harry Graham Balter, Esquire, the other attorney of rec- 
ord for plaintiff, determined that the veracity of the 
various ex-parte affidavits which had heretofore been filed 
in connection with the original motion to dismiss and 
quash on behalf of the defendant and which were subse- 
quently again used on behalf of the defendant at the time 
of the trial in this cause on May 8th, 9th and 10th, 1935, 
should be personally checked by interviewing those who 
had made the affidavits; that for this purpose, affiant made 
a special trip to San Francisco and on July 16th, 1935, 
your afhant had a conversation with one J. W. Howell, 
secretary of the Haslett Warehouse Company, which con- 
versation took place in the office of the Haslett Warehouse 
Company in San Francisco; that the said J. W. Howell 
is the same J. W. Howell who signed an aftidavit on the 
Ist day of February, 1934, for and on behalf of the de- 
fendant in this action, which affidavit is on file in the 
records of the above entitled action; that affiant informed 
said J. W. Howell that he believed the information set 
forth in the aforementioned affidavit of J. W. Howell and 
similar affidavits signed by John Brash, superintendent of 
said Haslett Warehouse Company, W. G. Heiss in charge 
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of the office and the clerical work and records of said 
warehouse company and George Savage, sometimes em- 
ployed as a substitute for said W. G. Heiss, were not true 
and did not reflect the true method of handling the prod- 
ucts of the Liquid Veneer Corporation at or about the time 
of the institution of the above mentioned suit or at any 
time previous or subsequent thereto; that during said con- 
versation, affiant discussed with the said J. W. Howell his 
affidavit hereinabove mentioned as well as the affidavits of 
John Brash and George Savage wherein the said J. W. 
Howell told your affiant that said affidavits did not reflect 
the true situation and that some of the statements therein 
were false and untrue, when as a matter of fact saidvaim- 
davits should have stated that the Liquid Veneer Corpora- 
tion during all times herein mentioned and particularly at 
the time of the institution of the above entitled action, 
maintained a stock of merchandise with the Lawrence 
Wareliouse Number 19, in the @ity 6: Sam iranciscer 
California, which warehouse is now known as the Hum- 
boldt Warehouse of the Haslett Warehouse Company, for 
the purpose of filling orders of customers on the accred- 
ited list, and that any of said accredited customers of the 
Liquid Veneer Corporation, doing business in California, 
particularly in the Southern District thereof and in and 
around Los Angeles, were perniutted to communicate with 
said warehouse company and place an order for various 
ainounts of merchandise without previous order or in- 
structions from the Liquid Veneer Corporation at Buffalo, 
New York, having first been received, which was the 
usual practice and method of handling the merchandise for 
the said Liquid Veneer Corporation and after which the 
said Haslett Warehouse Company would inform the said 
Liquid Veneer Corporation of the delivery and sale of 
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such merchandise; that the merchandise came in carload 
lots and a sufficient amount of stock of the said Liquid 
Veneer products was always maintained on hand for the 
purpose of filling orders sent in by one E. C. Mack, the 
California representative of Liquid Veneer Corporation 
and for the purpose of protecting their own warehouse- 
man lien for storing and handling such products; that at 
the time the aforementioned affidavits were signed by the 
said J. W. Howell, W. G. Heiss, George Savage and john 
Brash, the firm of Gibson, Dunn & Crutcher were the 
attorneys of record for said defendant and that the said 
J. W. Howell further stated to me that on June 8th, 1932, 
he addressed a letter to the attention of Norman S. Sterry, 
Esquire, of the firm of Gibson, Dunn & Crutcher, the 
office copy of which letter was exhibited to your affiant, 
setting forth in said letter that the affidavits hereinbefore 
mentioned did not refiect the true situation of the hand- 
ling of the products of said Liquid Veneer Corporation 
and that most of the statements therein with reference 
Mmlesctorwere talse and tine wien as a imatter of fact 
a stock of merchandise was always maintained on hand 
for the Liquid Veneer Corporation, which merchandise 
was used for the purpose of filling future orders and that 
subsequent to the receipt of said letter the said Norman 
Ee oterry, made a special trip to San Francisco and had 
a special conference with the said J. W. Howell with 
reference thereto and immediately after said conference 
the said Norman 5S. Sterry and the firm of Gibson, Dunn 
& Crutcher withdrew as attorneys for the defendant in 
said action; that the said J. W. Howell and affhant then 
went to the warehouse of said Haslett Warehouse Com- 
pany at the corner of Second and Brannan, in the City of 
San Francisco, at which place, a conference was had be- 
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tween the said J. W. Howell and John Brash and your 
affiant. at which time all the recerds maintained for the 
account of the said Liquid Veneer Corporation were ex- 
hibited to your affiant and after discussing the same, the 
said J. W. Howell instructed the said John Brash to sign 
any affidavit that your affiant would direct without reser- 
vation provided the same now reflected the true facts of 
the method of handling said products at the time of the 
institution of this suit and the service of process upon 
defendant Liquid Veneer Corporation: that said records 
were too numerous to set forth in any afhdavit but that 
information from serveral of the records thereof are more 
particularly set forth in the affidavit of John Brash signed 
on July 18th, 1935 and fled herein; that the caida = 
Howell was immediately thereafter leaving for San Diego, 
California and that there was not sufficient time to pre- 
pare an affidavit for him to sign which is the reason that 
this afhant herein is setting forth the facts above stated. 


ISADORE LVSMNUCIIER 


Subscribed and Sworn to before me this 25th day of 
July. 1935 


JOSEPH How Wise 
Notary Public in and for said County and State.” 


On said 29th day of July, 1935, the hearings upon said 
Motions were continued to the 3rd day of September, 
1935, by reasom or the absence o the Drial Count erie 
Geo. Cosgrave. On said 3rd day of September, 1935, the 
hearings upon said Motions were continued to the 9th 
dgeeof September, 1935: 
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On August 14, 1935, plaintiff, in further reply to the 
Brief of defendant and its Motion to Dismiss, filed the 
affidavit of J. W. Howell, which is as follows, to-wit: 


“AFFIDAWHIT OF J. W. HOWEER 


STATE OF CALIFORNIA ) 
Gimy ANDICOUNTY OF ) SS. 
SAN FRANCISCO. ) 


LW ON ie being first duly sworn upon his oath, 
deposes and says: 


That he is the same J. W. Howell who on the Ist day 
of February, 1934, filed an affidavit in this case in con- 
nection with the Motion to Quash Service of Summons 
made herein by the defendant Liquid Veneer Corpora- 
tion; that for many years last past, afhant has been the 
secretary of the Haslett Warehouse Company doing busi- 
ness as a warehouseman in the City of San Francisco; 
that on the lst day of January, 1932, the Haslett Ware- 
house Company took over the warehouses and business of 
the Lawrence Warehouse Company, that up to that time 
had been doing a similar warehouse business in San 
Francisco, taking over among other things the business 
and possession of a warehouse at the corner of Brannan 
and Second Street in said city, up to that time known as 
“Lawrence Warehouse 19” now known and designated as 
“Humboldt” warehouse of the Haslett Company. 


That at the time the Haslett Company took over said 
warehouse John (Jack) Brash was the superintendent in 
charge, W. G. Eleiss was in charge of the office and the 
clerical work and records and George Savage was em- 
ployed in various capacities and as a substitute for Mr. 
Inleiss ii case Oo: his absence from the office; that said 
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named persons were continued in their several capacities 
as employees of the Haslett Warehouse Company and all 
except Savage have ever since maintained their respective 


positions. 


That the business conducted by said warehouses is a 
general warehouse business of storing and shipping vari- 
ous articles of merchandise which may come into its pos- 
session by said customers or patrons. 


That afhant knows, and at all times herein mentioned 
has known of the business concern, Liquid Veneer Cor- 
poration of Buffalo, New York and that during all of 
said time up to and until May 4th, 1932 said Liquid 
Veneer Corporation has maintained an account with said 
warehouse companies and maintained a stock of merchan- 
dise therzith. 


That on or about May 4th, 1932, said account and 
merchandise was transferred as of February Ist, 1932, 
to the G. A. Hosmer Co. in which last mentioned name 
account has remained, until April 18th, 1935, at which 
time said G. A. Hosmer Co. instructed said Haslett Ware- 
house Co. to ship all of its Liquid Veneer products mer- 
chandise out of the state. 


That at all times herein mentioned, said Liquid Veneer 
Corporation or G. A. Hosmer Co. has maintained with 
said Lawrence Warehouse Company and said Haslett 
Warehouse Co. as the case nay be, a stock of merchan- 
dise which would be stored in said warehouses until: 


(1) Orders were received to fill any order sent in by 
said Liquid Veneer Corporation or said G. A. Hosmer Co. 


(2) Local customers@avhich were on the accredited 
list of said Liquid Veneer Corporation or G. A. Hosmer 


eZ 


Co. would call said warehouse companies and request vari- 
ous amounts of such merchandise to be delivered without 
direct order from Liquid Veneer Corporation after which 
the said warehouse companies would inform the said 
Iigquid Veneer Corporation or G. Al Mosmenmeo. a meuc 
case may be of the request for and delivery of such mer- 
chandise, to said accredited customers. 


That said Liquid Veneer Corporation or G. A. Hosmer 
Co. would ship to said warehouses carload quantities of 
its merchandise, part of which was stored until sold, 
which took from one month to two years or more, to-wit: 


(1) On September 8th, 1931, there was on hand in 
said warehouse 2 cases of 12 gross each of such merchan- 
dise from a particular shipment which was disposed of 
by orders at various times and dates up to and until May 


18th, 1935. 


(2) On February 3rd, 1930, said warehouse had on 
hand 23 cases and 14 dozen of merchandise from a par- 
ticular shipment of said Liquid Veneer Corporation which 
was afterwards sold at various times and dates up to May 
Ist, 1932, when balance of said merchandise was ordered 
shipped out on order of G. A. Hosmer Co. 


(3) On January 16th, 1932, said warehouse had on 
hand !1 cases of merchandise from a particular shipment 
of said Liquid Veneer Corporation which was afterwards 
fold at various times and dates up to March 12th, 1934, 
at which time there was left of said lot or shipment of 
merchandise 7 cases thereof and on January 24th, 1935, 
said 7 cases were delivered on order of G. A. Hosmer Co. 
That such statements of shipments and the dates and 
methods of delivery of said merchandise are taken from 
the permanent records of said warehouses which are too 
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numerous to set forth herein, all of which are typical of 
said records hereinabove set forth and which reflect the 
method or methods of handling, delivering or storing the 


merchandise of said Liquid Veneer Corporation. 


That on May 4th, 1932, the said Haslett Warehouse 
Company received a letter dated April 30th, 1932 Sinem 
the Liquid Veneer Corporation instructing said warehouse 
Company received a letter dated April 30th, 1932 from 
the Liquid Veneer Corporation instructing said warchouse 
company to transfer all merchandise and records to the 
account of G. A. Hosmer Co. Effective as of February 
Ist, 1932 and make all future shipments and bills for the 
account ot Go Aw Hosmer: Co. 


That no merchandise was ever received from said 
Liquid Veneer Corporation or G. A. Hosmer Co. on con- 
signment basis, but was at all times received for storage 
to be held until such time as future sale orders were re- 
ceived for same which in some instances such orders were 
not received for as long as 2 years thereaiter. 


That afhant personally knows and has examined all of 
the records of the Lawrence Warehouse Company which 
conducted the warehousing of the Liquid Veneer mer- 
chandise up to the time that the Haslett Warehouse Com- 
pany took over the Lawrence Warehouse Number 19 and 
that affant knows that these records which are too cum- 
bersome and numerous to attach to this affidavit fully re- 
flect the statements herein made. 


That the foregoing is a true statement of the method 
or methods used by the Lawrence Warehouse Company 
Number 19, now known as the Humboldt Warehouse of 
the Haslett Warehouse Co. in receiving, handling, storing 
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and shipping the merchandise of the said Liquid Veneer 


Corporation and G. A. Hosmer Co. 


This affidavit is given pursuant to a subpoena and 
subpoena duces tecum issued July 13th, 1935, in the above 
entitled matter and served upon the said Haslett Ware- 


house Co. 


J. W. HOWELL 


Subscribed and Sworn to before me this 9th day of 
July, 1935. 
AMY B. TOWNSEND 


Notary Public in and for said County and State.” 


On the 7th day of September, 1935, defendant filed its 
written withdrawal of its Motion to Dismiss. 


On said 9th day of September, 1935, said motions were 
regularly called on the calendar for hearing. Defendant 
made oral motion for an order withdrawing the Motion 
to Dismiss and which motion was granted and order 
made. Detendant made oral motion for order striking 
from the files the affidavits of John Brash, Byron Jack 
Badham, Jr., Isador I. Smuckler and J. W. Howell, and 
filed by plaintiff in epposition to said Motion to Dismiss, 
on the ground that said afhdavits were incompetent, ir- 
relevant and immaterial and said Motion to Dismiss hav- 
ing been withdrawn and the Court having so ordered there 
was nothing before the Court at the hearing to which all 
or any of said affidavits could or did refer or pertain, and 
which Motion to Strike was denied and exception noted 
for defendant. 
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The Motion for New Trial was argued. The point was 
particularly urged that the Court at no time had nor has 
jurisdiction over defendant, a foreign corporation, by rea- 
son of the failure of the plaintiff to comply with the re- 
quirements of Section 406a of the Civil Code of the State 
of California; that process directed to a foreign corpora- 
tion miay be served on the Secretary of State when, and 
only when, the perscn designated as its agent for service 
of process cannot be found at the address given with due 
diligence, or if no such person has been designated and 
neither its President or other head of the corporation, a 
Vice-President, Secretary, Assistant-Secretary, or General 
Manager in the State can be found after diligent search, 
the records and files in this case failing to show at any 
time prior to the service of summons on the Secretary of 
State of the State of California for the defendant that no 
person to accept service of process had been designated 
or that any one of said aforementioned officers or agents 
of the corporation could not be found after diligent search. 


After submission, the Court, on September 27, 1935, 
denied said Motion for New Trial without comment or 
opinion. 


ORDERS EXTENDING TERMPOR Our 


On the 14th day of August, 1935, an order was made 
and filed extending the term of the Court in which the 
judgment herein was entered to and including the 9th day 
of September, 1935; on the 3rd day of September, 1935, 
at the time of the calling upon the calendar of the hear- 
ings upon the defendant’s Motion to Dismiss and Motion 
to Vacate and Set Aside Verdict and to Grant New Trial, 
an order was made in Open Court and recorded in the 
Minutes of the Clerk that the term of the Court in which 
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the Judgment herein was entered be extended to and in- 
cluding the 9th day of Septernber, 1935, and to which date 
the hearings upon said Motions were also continued; on 
the 9th day of September, 1935, an order was made and 
filed extending the term of Court in which the Judgment 
herein was entered to and including the Ist day of No- 
vember, 1935; on the 3rd day of October, 1935, an order 
was made and filed extending the term of Court in which 
Judgment herein was entered to and including the 15th 
day of January, 1936, and extending the time within 
which the Bill of Exceptions in this cause may be served 
and filed, to and including said 15th day of January, 
1936. 


SUBSEOUENT SUBSTITUTION OF ATTORNEY. 


On the [4th day of June, 1935, BICKSLER, PARKE 
pee wll N ane PAE Vis is TAIN) were substituted 
evattorieys tor defendant im place of Paul V. Sheehan, 
Esq. 

The foregoing Bill of Exceptions contains all the ma- 
terial evidence offered and received on the trial of said 
cause, including all rulings made during the course of the 
trial which were excepted to by the defendant and excep- 
tions allowed by the Court. 


BICKSEER, PARKE & CATLIN 
PAUET Vy. SHEEEAN 


BY W G Danielson 
Attorneys for defendant and Appellant. 


The foregoing bill of exceptions is allowed and settled 


ts Dec. 18, 1935. 
Geo. Cosgrave 
Judge 
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ORDER SETTLING BIO Sei cer makes 


It appearing to the Court that the defendant herein 
has filed in this Court its proposed Bill of Exceptions in 
this cause, together with the Admission of service of 
counsel for the plaintiff of a copy of said proposed Bill 
of Exceptions and of a copy of Notice of the filing of 
the same and of Notice of the date of the hearing for 


the settlement of the same, and 


It further appearing that the plaintiff has filed her pro- 
posed amendments to said Bill of Exceptions and that it 
has been redrafted and now includes such of the proposed 
amendments as are material in this appeal and as directed 
by the Court, and the same being duly presented to the 
undersigned pursuant to Notice duly given and the same 
having been duly considered by the Judge of this Court 
who presided at the trial of this cause, and the same ap- 
pearing to contain all of the material evidence, the con- 
plete charge of the Court to the jury, the exceptions taken 
by defendant, and to be in all respects complete and proper, 
and having been prepared, served, lodged with and pre- 
sented to the Court during the term in which the Judg- 
ment in this cause was entered as extended by orders of 
the Court made during said term and while the Court had 
the jurisdiction to make the same, and during the term 
in which defendant’s motion for a new trial was denied 
and which motion for a new trial was filed and enter- 
tained by this Court during the term in which the judg- 


ment herein was entered, and 
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The plaintiff having made a motion to strike the Bill 
of Exceptions proposed by the defendant and opposing the 
settlement of the same having been considered by the 


Court and found to be without merit, 


1? 1S ORDERED AND DECREED tam aie pian 
tiff’s motion to strike the proposed Bill of Exceptions and 
her opposition to the settling of the same be and the 


same is hereby overruled and denied, and 


17 15 ORDERED AND CERTIFIED that the above 
and foregoing instrument denominated Bill of Exceptions 
and comprised of pages | to 166 inclusive, be and the same 
is hereby approved, settled and allowed in the term of 
Court in which the Judgment herein was entered as duly 
and recularly extended and in the terior Court i whieh 
the defendant’s moticn for new trial was denied and which 
motion was filed and entertained during the term in 
which the judgment herein was entered, as the Bill of 


Exceptions in the above entitled cause. 


Done at Los Angeles, California, this 19th day of De- 
cember, 1935. 


by Dib eCOURT: 


Geo. Cosgrave 
Judge. 


endorsed): Lodged Dec 2-1935 R. S. Zimmerman, 
Clerk By Edmund L. Smith Deputy Clerk. Filed Dec 19 
ho3o) ROS. Zimmerman, Clerk By Edmund LL. Smith 
Deputy Clerk. 
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(Tite or COURT AND @AucE 


MOTION TO STRIKE PROPOSED BILEFOERR = 
CEPTIONS ANDIOPPOSITION TO sr) TER ke 
ON eae, 


COMES NOW the plaintiff by her attorney Harry 
Graham Balter and moves to strike the proposed Bill of 
Exceptions and opposes the settling of same upon the 


following grounds: 


I. 


This Court has lost jurisdiction to settle the proposed 


Bill of Exceptions. 


dn 


The proposed Bill of Exceptions should have been set- 
tled during the term within which the judgment was ren- 
dered or within such time as is provided by the rules of 
the United States District Court for the Southern Dis- 
trict of California, or within such time as the term was 
extended by order of Court for the specific purpose of 


settling the Bill of Exceptions. 
DATED this IZtheday oi sWeccembeim! oo 


Harry Graham Balter 
Attorney for Plaintiff 


POINTS AND AUTHORIMIEZ= 


ie 


The Bill of Exceptions must be settled during the term 
within which the judgment was rendered. 


Davisevs Wise led, 2nd 75ce 
Ritter vs Gulietes Ry. Co, 56 Heda Zudejo 7, 


Walton vs Southern Pacific Co. 53 Fed. 2d 63 
aie (Glen, 


1 


The term may be extended by order of Court if the 
order specifically extends the term for the purpose of 
settling the Bill of Exceptions. 


Bertino vs Marion Steam Shovel Co. 10 Fed. 
Supp: 004,025, (reasoiing Of Count alimedsina 
76 Fed. 2nd 462) ; 


Exporters of Manufacturers Products vs Butter- 
worth-Judson Company, 258 U. S. 365, 60 L. E. 
De ies) 


COL, 


Retention of jurisdiction by the District Court beyond 
the term can be for specified purposes only. 


Bertino vs Marion Steam Shovel Co. 10 Fed. 
Supp. 354, 355; (reasoning of court affirmed in 


76 Fed 2nd 462); 


Exporters of Manufactwers Products vs Butter- 
worth-Judson Company, 258 U. S. 365, 60 L. E. 
1D. 663. 
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An order extending the term for the purpose of filing 
a motion for new trial does not extend the term for the 
purpose of filing and settling a Bill of Exceptions. 


Bertino vs Marion Steam Shovel Co. 10 Fed. 
Supp. 354, 355; (reasoning of court affirmed 
in 76 Fed. 2nd 462) ; 


United States District Court rules for Southern 
District of California rule 49. 


We 


Rule XI of the Rules of the Wistrict Court fortiie 
Southern District of California, does not automatically 
extend the term for the purpose of filing a Bill of Excep- 
tions for the period of three months beyond the expira- 
tion of the term, but only for a period of three months 
beyond the first Tuesday subsequent to the rendering of 
the judgment. 


WAL, 


There are no extraordinary circumstances here which 
justify any relation of these well established rules. 


RESPECT MUIEE Y Sie) aan DE 


Harry Graham Balter 
ATTORNEY FOR PLAINTIFF. 


[Endorsed]: Received copy of the within Motion this 
i2th day of Decest935. Bicktlenwiearke QiG@arliner ator 
tays for Def. ~ Piled Dec) 127555 Ro Se Zimimictmany 
@ak By Robert P. Siipcon, Wcpur, Clea 


[TITLE oF CourT AND CAUSE. | 


POINTS AND AUTHORITIES DESDE ia 
IN OPPOSITION TO MOTION MOR Ea is 
TO STRIKE PROPOSED BILL ROR en r 
TIONS, ANB IN SUPPORT OF ORDER yea: 
TING Versa, 


lt, 


The time for settling and signing a Bill of Exceptions 
is extended by the filing of a motion for a new trial or by 
any proceeding that challenges the finality of the judgment 
of the trial Court If such motion 1s filed during the term 
when judgment is entered the Bill of Exceptions may be 
settled during the term at which the motion is denied 
although that term is subsequent to the term at which the 
judgment was entered, and no order extending time in 
which to serve and file Bill of Exceptions need be made. 


MISSOURL Kg Bea WAN CORN Ue 
SIBIDIL, GO ied SOM, eC . GAS Se 


ose ik Oly edwele (Cu Careonh: 

WOODS sein Dic cds (se Cre 
ion 

MUI Se ee eee ee Com Oscar 54 
CON Ce rs 

MAHONING VALLEY RAILWAY VY. 


Orne On ted 45 (CeO. wA6)- 


“The judgment was rendered at the October 1910 term. 
No order settling a Bill of Exceptions or providing time 
therefor was made at that term; but a motion for a new 
trial was made, submitted and its decision continued until 
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the next term. At the next term, the motion for new 
trial was denied, and a time given to settle a Bill, within 
which time, as extended, the Bill was settled. It is well 
understood, as a primary rule, that exceptions at the trial 
must be reduced to form and made a part of the record 
during the term at which judgment is rendered (Muller v. 
Ehlers, 91 U. S. 2403 235 hae 319). bit ices 
settled that the judgment is not finally entered, so as to 
be beyond the control of the Court at a later term, until 
a pending motion for new trial is denied. (Kingman v. 
Western Mic. Coj@iZO8U. 5. 675, 42°10 2d lo2 aa 
Re: McCall, (C. C. A. 6) 145 F. 898). The considera- 
tions which lead to this latter result are applicable here. 
It would be a vain thing to settle a Bill of Exceptions 
upon a judgment still contingent: and we are clear that 
the Court had full power over this subject during the re- 
mainder of the term at which the motion for new trial 
was decided. It follows plaintiff in error is entitled to 
be heard upon all its assignments.” 


CAMDEN TRON WORKS Vo SALTER, 223 mea 
611 (CaCe wee 

SLIP SCARE Wee FILENES SONS2CO., 229 
Fed, 641RCGr Ge ales 

MOORE GROCERY CORN] PACIFIC Rie 
296 Fed 820m ©. Camo 


Verdict returned and judgment entered in May Term. 
Motion for new trial filed in same term. Overruled in 
October term. Bill of Exceptions approved in October 
Term and on the next day after overruling motion for 


new trial. 
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“It has long been the rule in this and other Circuit 
Courts that a Bill of Exceptions is presented in time if 
it is presented for allowance at the term at which the 
motion for a new trial is determined, although that term 
is subsequent to the term at which the trial was had and 
judgement entered, if the motion for new trial was filed 
at the trial term, and the hearing of it was continued 
by the Court to a subseqient term. (Citing 43 873, 
(Oe 6501261 F.8802. 9805 222; 105 5552. Aer. 
pa, 226 F. Oll).” 


USP oe te PINGS OAKD \ GAL ESToOnM 
IDEN DOCK 7 eakeden Zid 607 (CC w ee) © 


Judgment entered January 22, 1925. On January 26th 
motion for new trial filed. Overruled July 14, 1925, 
during next term. Bill of Exceptions signed July 17, 


1925. 


“There is no merits in the plaintiff's motion to strike 
the Bill of Exceptions which was signed during the term 
at which the motion for new trial was overruled. The 
time for signing the Bill of Exceptions and suing out a 
Writ of Error did not begin to run until the Court acted 
on the motion for a new trial. Texas Pac. Ry. Co., vs 
Murphy, 111 U. S. 488, 28 L. Ed. 492.” 


GREAT NORTHERN LIFE INS. CO., V. 
DIXON, 22 Fed. (2nd) 655 (C. C. A. 9); 


Silvie woe. >, 3/7 Fed. (2nd 
Ne, 
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“In his petition for rehearing, the appellant contends 
that a motion for a new trial was pending at the time 
of the final adjournment for the term, and that this mo- 
tion carried the case over beyond the term for the pur- 
pose of settling a Bill of Exceptions, as well as for the 
purpose of disposing of the motion for a new trial. This 
contention is no doubt well supported by authority. 48 
F, 73; 98 F. 222; l0> 554. GO 132 NOG O4 oe 
FP, 641; 296 BF. 8287 1S sacle 7- 2 


MARION STEAM SHOVEL CO., V, REEVES. 
76 Fed. (2nd) 462 (C. C. A. 8). 


II. 

The Bill of Exceptions may be approved by the trial 
Court though not filed within the time specified by the 
District Court rule if jurisdiction over the case has not 
been lost by the trial court. 


RUSSO-CHINESE BANK Vo UNATIONE we 
BANK OF COMMERCE OF SEATTLE ata 
Hed, HO) (CC, (Cee, 0): 

TWOHY BROS. V. KENNEDY, 295 Fed. 462, 
Cl Caos 


SPOKANE INTERSTALE Vo PIS mei Vai 


POST COs FedaiZnd) 8 eer er 
PUGET*SOUND FINANCE Vo NEUSON 


J Oe Se Ee eee ee eS 


Fed. (2nd) 356, (C. C. A. 9); 


‘Counsel moved to strike Bill of Exceptions because not 
filed within time prescribed by rules of the Court below. 
Whether the time for filing the Bill of Exceptions was ex- 
tended by the pendency of a motion for new trial, we need 


Zo 


not inquire, because the Bill was filed and settled during 
the term, and whether the local rule was followed or not 
is not controlling. (Citing cases.)” 


HOWARD: Vo LOUISIANA Gea an AN 
COW? Wed 2nd) 571 (Cees 


Appellant did not file Bill of Exceptions within the 
forty-two days allowed by order in which to prepare and 
settle his Bill. Appellee contends the Court had no juris- 
diction to allow, approve and order Bill of Exceptions. 
shine Court states: 


“The point is without merit. That the preliminary or- 
der granting forty-two days has no effect upon the in- 
herent power of the Court at any time during the term to 
allow, approve, and order filed bills of exceptions is too 
elementary to require citation of authorities. The mo- 
tion to strike is overruled.” 


ing ere ROIS Oecd. (2nd) 207 Gare: 
A. 9); 
SAN ING eee VR yen US 4a, Zeal 
983: 
Respectfully submitted. 
BIGICSERR PARKE & CATEIN 
Fey er rN 
Bw WG Danielson 
Attorneys for defendant and Appellant. 


[Endorsed]: Received copy of the within Points & 
Eaminorities this 16 day of Dec. 1935 H. G, Balter, at- 
femiey tor Pl) Hiled Dec. 16, 1935, R. S. Zimmerman, 
Clerk By Robert P. Simpson, Deputy Clerk. 
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[TiTLE or CouRT AND Cause. | 


TO THE HONORABLE GEOR COSGRAY by UEGE 
PRESIDING AT THE TRIAL OF THE AB Gras 
ENTITLED CeO. 


Comes now W. G. Danielson and respectfully repre- 
Senitse 


That he is the attorney im@the olfice or Bicksler sr anke 
& Catlin, the attorneys in the City of Los Angeles rep- 
senting the defendant herein, the associate counsel, Paul 
V. Sheehan, being an attorney of the State of New York, 
to whom the above entitled cause was referred for the 
purpose of taking all such steps as may be necessary in 
order to preserve all rights of the defendant for the mak- 
ing of a motion for a new trial in this proceeding and 
for preserving the record so that should said motion for 
new trial be denied that an appeal of this action could be 
taken to the Circuit Court of Appeals and which appeal 
would be upon ail of the features of and evidence per- 
taining to this action; that your afhant promptly thereupon 
examined the rules, statutes and decisions pertaining to 
and affecting the making of such motion for new trial 
and the preserving of the record in order that an appeal 
may be effectively taken should said motion for new trial 
be denied, the time within which said motion for new trial 
must be filed and entertained, the time within which 
an appeal must be taken, the time within which Bill of 
Exceptions must be served, filed and settled, and the other 
steps that must be taken to preserve the record for the 
defendant. 


That upon such investigation the Manual of Federal 
Appellate Procedure of Paul P. O’Brien was consulted 
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and at page 31 thereof it was ascertaimederiate me ime 
for the presentation of a Bill of Exceptions runs from the 
determination of a motion for new trial, providing the mo- 
tion was filed at the trial term and the hearing continues 
by the Court to the subsequent term.”; the recent work 
(1935) by Marker on Federal Appellate Procedure was 
examined and it was there ascertained that “the time for 
settling and signing the Bill of Exceptions is extended 
by the filing of a motion for new trial or by any proceed- 
ing that challenges the finality of the judgment of the 
trial Court. If such a motion is filed during entry — — - 
or before right to present and settle the Bill has been lost, 
the Bill may be settled during the term at which the mo- 
tion is denied, although that term is subsequent to the 
term at which the judgment was entered”; Rule 49 of this 
Honorable Court was consulted and a decision was sought 
determining whether the phrase in said Rule, “after the 
entry of the judgment or order”, referred to the entry 
of the judgment immediately after the verdict of the jury 
or the judgment as it became final after proceedings upon 
motion for new trial had been completed. No case of the 
Circuit Court of Appeals for the Ninth Circuit was found 
construing said Rule of Court. The case of SLIP 
eee CO] V. PILENES SONS CO. 289 Fed, 641 
(C. C. A. 1) was found and in which the Rule of the 
District Court required Bill of Exceptions to be filed 
within twenty days after the verdict of the jury. In said 
case the Bill of Exceptions was not filed within twenty 
@ays aiter the verdict of the jury and in fact was not 
filed until the term following the term wherein judgment 
was rendered because of the pendency of a motion for 
new trial. In said case the Court stated: 
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“According to the letter of the rule, a bill of exceptions 
is to be filed within 20 days after the verdict of the jury. 
But where a motion for a new trial is interposed, the 
verdict, as well as any judgment that may have been en- 
tered thereon, becomes contingent until the motion has 
been passed upon and determined. Until then it cannot 
be known that there is any occasion for filing a bill of 
exceptions, and this being so, no good reason can exist 
for saying that the time for doing so has begun to run 
or is past. It has been the practice in this Cinemas. 
well as in other circuits, to allow bills of exceptions to be 
filed within 20 days from the denial of a motion for a 
new trial and to allow an extension of time for this pur- 


pose, if applied for within the twenty days.”; 


that upwards of tem cases inom various Circiits Coun 
were examined and all of which held that a motion for 
new trial filed during the term when judgment is entered 
extends the time for the filing and settling of a Bill of Ex- 
ceptions to the term in which said motion is overruled 
although that term be subsequent to the term at which 
judgment was entered, and a list of which cases has been 
respectfully submitted to the Court upon the hearing for 
the settlement of the Bill of Exceptions; that decisions of 
the Supreme Court of the United States were examined 
as to the affect of the filing of a motion for new trial and 
were found to hold that the judgment or decree does not 
take final effect for the purposes of Writ of Error or Ap- 
peal until the motion for a new trial or petition for rehear- 


ing has been determined and until the judgment or decree 
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becomes final the trial Court has jurisdiction over the 
same: that the Cirenit Court of Appealemioneciiceciments 
in the cases cited to the Court in the Memorandum filed 
in support of settling the Bill of Exceptions has held that 
so long as the Bill of Exceptions is settled in the term of 
Court in which the judgment was entered, or an extension 
thereof, the same is sufficient irrespective of whether or 


not the Rule of the District Court has been observed. 


That your afhant deducted from the investigation of 
the above Rules, statutes and decisions the conclusion that 
the judgment referred to in Rule 49 of this Honorable 
Court was to be construed the final judgment and which 
meant after the motion for new trial had been determined; 
that accordingly when the defendant’s motion for new 
trial was denied on the 27th day of September, 1935, 
your affiant, within the ten days specified in Rule 49, and 
on the 3rd day of October, 1935, obtained an order from 
this Court extending the time within which the Bill of 
Exceptions herein may be served upon plaintiff or her 
counsel, and filed with the Clerk of this Court to and 
including January 15th, 1936, and in which the term 
of Court in which the judgment herein was rendered and 
entered was extended to and including said January 15th, 
1936; that your afhant has at all times endeavored to 
meet and comply with all of the rules, statutes and deci- 
sions relating to the steps and procedure required to be 
taken and followed in preserving the record of the de- 
fendant for an appeal to the Circuit Court of Appeals 


upon not only the matters that appear in the record proper 
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but upon the matters which properly appear in the Bill 
of Exceptions. That if there has been any technical fail- 
ure to comply with the rules of this Court in the matter 
of the time within which Bill of Exceptions must be 
settled your affiant submits it 1s because Rule 49 of this 
Honorable Court permits of several constructions and 
your afhant construed the same in the light of the only 
cases and decisions he could find bearing upon this ques- 
tion; that your afhant in his search has not found any 
case wherein it was held that the filing of a motion for 
new trial in judgment term did not extend the time for 
the filing and settling of a Bill of Exceptions though the 
ruling on the motion was not made until the following 


term. 


WHEREFORE your afhant prays that if there has 
been any technical error on the part of affiant in taking 
the various steps required in this case to preserve the 
record of the defendant so that Bill of Exceptions may be 
approved and allowed and the matter determined by the 
Circuit Court of Appeals upon the merits and that it 
may consider the Bill of Exceptions, that he be relieved 
of such technical default by virtue and by reason of the 
aforestated facts and that the Bill of Exceptions as pro- 
posed herein, together with such amendments as may be 


approved, be settled and allowed. 


This prayer for relief is based upon, to some extent, 
tmemicase of MARION STEAM  SHOY hie Come 
REEVES, 76 Bed (Zid) 4625(C © es): 


W. G. Danielson 


Za7, 


STATE OF CALIFORNIA, ) 
) SS 
COUNTY OF LOS ANGELES, ) 


W. G. Danielson, being first duly sworn, deposes and 
says: That he is the declarent in the above declaration; 
that he has read the foregoing and knows the contents 
thereof; and that the same is true of his own knowledge, 
except as to the matters which are therein stated upon his 
information or belief and as to those matters that he 


believes it to be true. 


W. G. Danielson 


Subscribed and sworn to before me this 16th day of 
December, 1935. 


[ Seal | Mary Jorgensen 


Notary Public in and for the above County and State. 


[Endorsed]: Received copy of the within Statement 
iicetorday or ec 1935.) G. Balter, attormiey ior Pl 
licae Dec. 16, 1955 9R) > Zimmerman Clerk” By Ras. 
Simpson Deputy Clerk. 
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[TITLE oF CouRT AND CAUSE. | 


PETITION FORBAEwe ek AN DeORIDink 
ALLOMAING SAPP iA 


TO THE HONORABLE GEO, COSGRAVE, JUDGE 
OF THE DISTRIGIiBGOURT AEPORDSAIp: 


The above named defendant, feeling aggrieved by the 
verdict of the jury and judgement entered thereon in the 
above entitled action on the 10th day of May, 1935, here- 
by appeals from said verdict and judgment to the United 
States Circuit Court of Appeals for the Ninth Circuit; 
that the errors upon which such appeal is based are con- 
tained in the Assignment of Errors filed herewith; that 
petitioner prays that his appeal be allowed and that a 
Citation be issued in accordance with law; and that an au- 
thenticated transcript of the record, proceedings and ex- 
hibits on the trial be forwarded to the United States Cir- 
cuit Court of Appeals for the Ninth Circuit at San Fran- 


cisco, California; 


And your Petitioner further prays that an order be 
made fixing the amount of security to be given by Appel- 
lant conditioned as approved by law. 

DATED: This lGthtday ot December 91935: 
BICKSLER, PARKE & CATE 
legaUIE Sy eeia! LAN, 

BY W. G. Danielson 
Attorneys for Appellant. 


LDS) 
On 
i.e) 


ORDER 


Appeal allowed upon Appellant furnishing Bond as re- 


quired by law in the amount of $250.00 
DATED: On the 19th day of December, 1935. 
BY THE COURT 


Geo. Cosgrave 


Judge 


(tendersed| 2) Miled DeeMiO51935  K.7S. Zimmerman 
Clerk By Edmund L. Smith, Deputy Clerk. 
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IN THE. DISTRICT COUR) OP Ti UN Tia 
STATES IN AND PORMIEE SOUGHT N 
DISTRICT OF e SEZ ORNs 
CENTRAL DINMASION 


LENA G. SMUCKEER eonc) 
business as FRENCH VENEER ( 


MANUFACTURING COM- ) 
EAS ( No. 5558-C 

Plaintiff, ) 

( ASSIGNMENT 

vs ) OF ERRORS: 
( 
LIQUID VENEER CORPORA) 
TION, a corporation, ( 
Defendant. ) 


Comes now LIOUID VENEER CORPORATION 
corporation, defendant and Appellant in the above entitled 
cause, and in connection with and as a part of its Petition 
for Appeal assigns the following as errors which occurred 
on the trial here of and on proceedings had herein both be- 
fore and after said trial, and upon which errors defend- 
ant relies to reverse the judgment entered herein as ap- 
pears of record, and files the following Assignment of 
Errors. 


1. Neither the Superior Court of the State of Cali- 
fornia, in and for the County of Los Angeles, nor the 
United States District Court for the Southern District 
of California, Central Division, nor other State or Federal 
Coume in the State of California lias now nor hacseven 
acquired or had jurisdiction in this action over defendant, 
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a foreign corporation (N. Y.), for the reason that the 
record shows the Summons herein was served on defend- 
ant by serving the Secretary of State of the State of Call- 
fornia, on March 1, 1932, and the record fails to show 
that at or prior to said date no person had been desig- 
nated as defendant’s agent for service of process or au- 
thorized to receive service of process in its behalf and 
which showing is required by Section 406a of the Civil 
Code of the State of California, by the plaintiff, before 
process against a foreign corporation may be served upon 
the Secretary of said State. 


2 Neither the Superior Court of the State or ale 
fornia, in and for the County of Los Angeles, nor the 
United States District Court for the Southern District 
of Calitornia, Central Wivision, nor other State or Bed= 
eral Court in the State of California, has now nor never 
has acquired nor had jurisdiction in this action over de- 
fendant, a foreign corporation (N. Y.), for the reason 
that the record shows the Summons herein was served on 
defendant by serving the Secretary of State of the State 
Sie@alttornta,on Mareh 1, {932° and the record fails to 
show that at or prior to that date, or at any time, that the 
President or other head of the corporation, a Vice-Presi- 
dent, a Secretary, an Assistant Secretary or General Man- 
ager thereof in said State could not be found in said State, 
after diligent search, and which showing is required by 
Section 406a of the Civil Code of the State of California, 
by the plaintiff before process against a foreign corpora- 
tion may be served upon the Secretary of said State. 


pam lite District Court erred in denyine defendants 
Motion filed May 2, 1932, to vacate, set aside and quash 
the alleged and pretended service of summons upon de- 
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fendant, foreign corporation (N. Y.) by serving the Sec- 
retary of State of the State of California, made on the 
grounds that (a) defendant was not a citizen or resident 
of, nor doing business in the State of California, nor in 
said District, prior to or at the time of service of Sum- 
mons upon it, or subsequently thereto; (b) said Secretary 
of State of the State of California, nor any deputy there- 
of, nor other person within the State of California, was 
authorized to represent defendant or to receive process 
for or on its behalf; and (c) defendant not subject to the 
jurisdiction of either the State or Federal Courts in Cali- 
fornia, and to which denial exception was taken and noted. 


4. The District Court erred in denying defendant’s 
renewed motion filed May 7, 1935, to vacate, set-aside and 
quash the alleged and pretended service of Summons upon 
defendant, foreign corporation (N. Y.) by serving the 
Secretary of State of the State of California, on the 
grounds that (a) defendant was not a citizen or resident 
of, nor doing business in the State of California, nor in 
said District, prior to or at the time of service of Sum- 
mons upon it, or subsequently thereto; (b) said Secretary 
of State of California, nor any deputy thereof, nor other 
person within the State of California, was authorized to 
represent defendant or to receive process for or on its 
behalf: and (c) defendant not subject to the jurisdiction 
of either the State or Federal Courts in California, and 
to which denial exception was taken and noted. 


5. The District Court erred in permitting the plaintiff 
to testify upon the re-opening of defendant’s motion to 
quash service of Summons to a conversation she said she 
had over two years prior thereto with a bookkeeper at the 
warehouse in San Francisco in which defendant stored 
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some of its merchandise and to the effect that customers 
of defendant could come there and purchase Liquid Veneer 
and have it shipped to them, that she could purchase 
Liquid Veneer there and have it shipped to her address, 
that agents were there to take orders and would ship 
from the warehouse, and that Mr. Mack, a salesman for 
defendant, brought his orders there for shipment, all over 
the objection of defendant that said conversation was im- 
imaterial, incompetent and purely hearsay. 


6. The District Court erred in reserving a ruling on 
and refusing to grant defendant’s motion to strike out the 
testimony of the plaintiff upon the re-opening of defend- 
ant’s motion to quash service of Summons to a conver- 
sation she said she had over two years before with a 
bookkeeper at the warehouse in San Francisco in which 
defendant stored some of its merchandise, to the effect that 
customers could come there, purchase Liquid Veneer and 
have it shipped to them, that she could purchase Liquid 
Veneer there and have it shipped to her address, that 
agents were there to take orders and would ship from 
the warehouse, and that Mr. Mack, a salesinan for de- 
fendant, brought his orders there for shipment, on the 
ground that said testimony appeared to be purely and en- 
tirely hearsay and a recital of statements from one on 
which no foundation is laid. 


7. The District Court erred in refusing to entertain 
or hear defendant’s motion made at the time of trial out 
of the presence of the jury and before any evidence was 
presented to dismiss plaintiff’s complaint, on the ground 
that it did not state facts sufficient to constitute a cause 
Gieaction, and which refusal to entertain or hear was on 
the ground that the motion was untimely made. 
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8. The District Court erred in denying defendant’s 
motion made after the opening statement to the jury by 
plaintiffs counsel to dismiss the complaint on plaintiff's 
opening on the grounds that it did not allege jurisdictional 
facts, did not allege that the letter pleaded therein was “of 
and concerning the plaintiff’, did not allege that the 
pleaded letter was an unprivileged communication, to 


which denial exception was duly taken and noted. 


9. The District Court erred in overruling defendant’s 
objection made when the first witness for the plaintiff was 
called and sworn and stated her name, but before she gave 
any testimony, to the introduction of any evidence by 
the plaintiff upon the grounds that the complaint did not 
constitute a cause of action; the pleaded letter is a priv- 
ileged communication; there was no allegation of a pub- 
lication of the alleged libel; there was no allegation the 
pleaded letter was “of or concerning plaintiff”, her name 
not appearing in said letter; that no element of damages 
was alleged, to which order exception was duly taken and 
noted. 


10. The District Court erred in overruling defendant’s 
objection to the amendment suggested by the Court and 
proposed by the plaintiff after the first witness for the 
plaintiff was called, that a clause reading “and has at all 
tines hereinafter mentioned been doing business in the 
State of California” be added to Paragraph II of the com- 
plaint, on the ground that said amendment created a cause 
of action that had not thereto existed as the complaint 
lacked sufficient jurisdictional allegations and the pro- 
posed amendment injected entirely new matter into it to 
which order exception was duly taken and noted. 
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11. The District Court erred in overruling defendant’s 
objection to admission in evidence of a copy of letter 
dated June 2, 1931, from defendant to Young’s Market 
(plaintiff’s EX. 1) and set out in the complaint and stat- 
ing in substance that defendant’s inspector reports Young’s 
Market to te selling a product called ‘‘French Veneer” 
and this letter is to inform it that defendant’s attorney 
have advised that French Veneer was a violation of its 
trade-mark “Liquid Veneer” as well as its common law 
rights, that a Pattent Attorney would infrom Young’s 
Market that the sale of an infringing product by a dealer 
is looked upon as contributory infringing and makes it 
equally liable with the manufacturer, that defendant has 
had more or less difficulty with the manufacturers of this 
French Veneer, has tried to purchase evidence against 
them but they have moved around from place to place, 
denying their identity and their financial condition has 
been found to be such as not to warrant litigation, that 
a manufacturer inducing a deale1 to sell an infringing 
product sells the latter a law suit, that defendant is not 
in the business of suing people but must protect its prop- 
erty and requests the discontinuance of the sale of this 
infringing prodduct, that if the manufacturer was desirous 
of building a business rightfully his own he could choose 
a naine without taking part of a name belonging to de- 
fendant, who has spent a fortune in building up a busi- 
ness under it, that in adopting the name French Veneer 
the manufacturer is obviously trying to trade on the de- 
fendant’s rights, and which objection was made upon the 
ground that it was icompetent, irrelevant and immaterial, 
that the original letter should be introduced and not a 
purported copy thereof, and to which ruling an exception 
was duly taken and noted. 
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12. The District Court erred in denying defendant’s 
motion to strike from the evidence the letter dated June 
2, 1931, addressed to Young’s Market and set out in the 
complaint (plaintiff's EX. 1) and stating in substance that 
defendants, inspector reports Young’s Market to be selling 
a product called “French Veneer” and this letter is tomm- 
form it that defendant’s attorneys have advised that 
French Veneer was a violation of its trade-mark “Liquid 
Veneer” as well as its common law rights, that a Patent 
Attorney would inform Young’s Market that the sale of 
an infringing product by a dealer is looked upon as con- 
tributory infinging product by a dealer is looked upon as 
contributory infringing and makes it equally liable with 
the manufacturer, that defendant has had more or less 
difficulty with the manufacturers of this French Veneer, 
has tried to purchase evidence against them but they have 
moved around from place to place, denying their identity, 
and their financial condition has been found to be such as 
not to warrant litigation, that a manufacturer inducing a 
dealer to sell an infringing product sells the latter a law 
suit, that defendant is not in the business of suing people 
but must protect its property and requests the discon- 
tinuance of the sale of this infringing product, that if the 
manufacturer was desirous of building a business right- 
fully his own he could choose a name without taking part 
of a naine belonging to defendant who has spent a fortune 
in building up a business under it, that in adopting the 
name French Veneer the manufacturer is obviously trying 
to trade on the defendant’s rights, and which motion was 
made on the grounds that said letter was not a libel, that 
it was a privileged communication, that it did not mention 
or refer to the plaintiff and the complaint did not allege 
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that the letter was of or concerning the plaintiff, and to 
which order exception was duly taken and noted. 


13. The District Court erred in overruling defendant’s 
objection to admission in evidence of a letter dated March 
2/, 1929, from defendant to May Department Stores Co., 
(plaintiff's EX. 2) and stating in substance that defend- 
ant had legal evidence that said company was handling 
French Veneer, that its attorney advises that French 
Veneer is a violation of its registered trade-mark “Liquid 
Veneer” as well as its common law rights and in handling 
the article the company was liable for damages with the 
manufacturer thereof, that its records show it has been 
difficult to meet the people in charge and because the sale 
was very meager the matter was allowed to rest for the 
time being, that now that the product has been found in 
the store of the company defendant is obliged to request 
the immediate stopping of the sale as were it not to do so 
it would jeopardise exclusive rights to its own trade-mark 
“Liquid Veneer’, that defendant is not seeking trouble 
but must insist that its trade-mark and trade rights be re- 
spected which it intends to do in as friendly and business- 
like way as possible, which objection was made upon the 
ground the letter was irrelevant, incompetent and imma- 
terial, inadmissable under the pleadings, having no rela- 
tion whatsoever to the cause of action, was not properly 
authenticated and was in no way relevant to the allega- 
tions of the complaint and to which ruling an exception 
was duly taken and noted. 


14. The District Court erred in overruling defendant’s 
objection to adimission in evidence of a letter dated April 
2, 1929, from the May Company to defendant (plaintiff’s 
EX. 3) stating in substance that the company had received 
a letter from defendant calling attention to the fact that 
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French Veneer was infringing on defendant’s rights and 
the company would from that day on discontinue the sale 
of French Veneer, which objection was made on the 
grounds the letter was irrelevant, incompetent and imma- 
terial, inadmissable under the pleadings, not binding upon 
the defendant, having no relation to this cause of action 
and that anything the writer thereof could have said 
therein would be hearsay, and to which ruling an exception 
was duly taken and noted. 


15. The District Court erred im denying detcindaiimee 
motion to strike from the evidence said letter dated April 
2, 1929, from the May Company to defendant (plaintiff’s 
EX. 3), stating in substance that the company had re- 
ceived a letter from defendant calling attention to the fact 
that French Veneer was infringing on defendant’s rights 
and the company would from that day on discontinue the 
sale of French Veneer, which motion was made on the 
erounds that the letter was not the original and that it was 
hearsay, to which ruling exception was duly taken and 
noted. 


16. The District Court erred in overruling defendant’s 
objection to admission in evidence of a letter dated April 
18, 1929, from defendant to the May Company (plaintiff’s 
EX. 4), and stating in substance that the letter of the May 
Company dated the 10th was received and that the reversal 
of the company of its decision to take the infringing 
French Veneer off sale was no doubt due to misinforma- 
tion but if the defendant was not in error in this regard 
it would have no course but to prove its case in Court as 
otherwise it would jeopardise its valuable rights in its 
trade-mark ‘Liquid Veneer’, that no such action hereto- 
fore has been filed against manufacturers of French 
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Veneer as they could not be found and had no financial 
responsibility, but if the May Company decides to continue 
to market the product it would be joined in an action with 
the manufacturers thereof for it is a financially responsi- 
ble company and could meet damages and costs which 
would be awarded the defendant for one aiding or abet- 
ting the sale of an infringing product is equally liable 
with the manufacturer thereof, that matters of this kind 
become expensive and it is suggested that the May Com- 
pany look into the matter a little closer, not take defend- 
ant’s word for it but submit the question to a real Patent 
Attorney, that the May Company is a valued customer and 
defendant desires to give it every opportunity to know all 
of the facts before coming to a decision which was being 
awaited as defendant could not afford to stand by and see 
its trade-mark and trade-rights disregarded, which objec- 
tion was made on the grounds that the letter was irrele- 
vant, incompetent, immaterial and inadmissible under the 
pleadings as it had been written three years prior to June 
#21031, the date of tie letter set forth in the complaint 
and the basis of this cause of action, was to a different 
concern from the letter set forth in the complaint and 
mvilicht 15 the basis of the case of action, and has no 
bearing on any of the issues involved in this action, and 
to which ruling an exception was duly taken and noted. 


17. The District Court erred in overruling defendant’s 
objection to admission in evidence of a letter dated April 
30, 1929, from defendant to the May Company (plaintiff’s 
EX. 5), and stating in substance that defendant had re- 
ceived a report from its representative that the May Com- 
pany was continuing to sell French Veneer, thereby aid- 
ing and abetting an infringing manufacturer to palm off 
French Veneer for genuine Liquid Veneer, thereby in- 
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juring the defendant and being unfair to the public and 
requesting the withdrawal of the product from the market, 
which objection was made on the grounds that the letter 
was irrelevant, incompetent, immaterial and inadmissible 
under the pleadings as it had been written three years 
prior to June 2, 1931, the date on the letter sei iontaminm 
the complaint and which is the basis of this cause of ac- 
tion, was to a different concern than the letter alleged, 
has no bearing on any of the issues involved in this cause 
of action, and is not authenticated, and to which ruling an 
exception was duly taken and noted. 


18. The District Court erred in overruling defendant’s 
objection to admission in evidence of a letter dated April 
13, 1931, from the defendant to the May Company (plain- 
tiff’s EX. 6) and stating in substance that the defendant 
wanted to know if the May Company now intended to re- 
new its sale of French Veneer when that question had 
been settled about a year ago, that the sale had not been 
stopped through the manufacturer because he jumped from 
pillar to post and defendant was unable to put its finger 
upon him and his identity had been denied, that in view 
of the circumstances it was natural for it to protect its 
trade-mark rights by joining in an action a responsible 
house who sells the infringing article and since the May 
Company is a responsible house and sells the product the 
natural thing to do is to sue it, that law suits are expen- 
sive but if the May Company thinks the matter is worth 
its time defendant will have no alternative but to go ahead, 
that any suit commenced would be in the friendliest man- 
ner it could possibly have it because the May Company is 
considered a valued customer and friend, that the trade- 
mark “Liquid Veneer” is well established and has been 
adjudicated in the Courts and to permit French Veneer 
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to infringe uninterrupted would be like acquiescing to its 
validity and others would begin jumping in the field and 
the first thing that would be known there would be all 
kinds of Veneers on the market, that if the May Company 
desires to handle French Veneer because it 1s a good prod- 
uct or for Avy other reason it should have the manufac- 
turer adopt another name, that there are many good 
naines which could be used for the polish, that the use 
of the word “Veneer” was for the purpose of trading on 
defendant’s good will and name and defendant is duty 
bound to protect it, which objection was made on the 
grounds that the letter was irrelevant, incompetent, imma- 
terial and inadmissible, had been written prior to June 2, 
1931, is to a different concern than the letter alleged, has 
no bearing on any of the issues involved in this cause of 
action, and is not authenticated, and to which ruling an ex- 
ception was duly taken and noted. 


19. The District Court erred in overruling defendant’s 
objection to admission in evidence of a letter dated April 
23, 1931, from defendant to the May Company (plain- 
tiff’s EX. 7), and stating in substance that defendant 
congratulated the May Company on its business judgment 
in deciding in the manner it had, that the May Company 
was misinformed when told that defendant’s representative 
could lay his hands on the manufacturer of French Veneer 
as defendant had tried to buy evidence against the manu- 
facturer but had failed to secure the evidence as they re- 
fused to sell their products to the defendant’s representa- 
tives and denied their identity, that if the May Company 
Cared to bother at all any further it might explain to the 
‘manufacturers of French Veneer that when defendant 
commences an action against them some reputable custom- 
er or distributor of their product will be joined in the suit 
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so that whatever the manufacturers are unable to pay due 
to financial circumstances their distributor will make up 
for it, which objection was made on the grounds that the 
letter was irrelevant, incompetent, immaterial and inad- 
missible under the pleadings as it had been written prior 
to June 2, 1931, was to a different concern than the let- 
ter alleged in the complaint, has no bearing on any of the 
issues involved in this cause of action, and is not au- 
thenticated, and to which ruling an exception was duly 
taken and noted. 


20. The District Court erred in overruling defendant’s 
objection to admission in evidence of a letter dated May 
1, 1931, by defendant to May Company (plaintiff’s EX. 
8), and stating in substance that possibly the May Com- 
pany is not aware that French Veneer is still on sale in 
one of its departments and after the demonstration there- 
of had been taken off, that defendant is not desirous of 
injuring anyone and if the manufacturer of the product 
wanted to go on doing business they should adopt a trade- 
name of their own which would be legal and build their 
business on the quality of their product and on their own 
trade-mark or name as the defendant has done, that evi- 
dence is in hand to prove that French Veneer is confus- 
ing to the public, that defendant does not want to start 
litigation against the manufacturers for they are not 
financially responsible and defendant then would have to 
join a responsible concern, meaning expense and trouble 
for the customer, that it is for that reason the May Com- 
pany would have to be joined in some such action, that a 
final settlement of the question would be appreciated, 
which objection was made on the grounds that the letter 
was irrelevant, incompetent, immaterial and inadmissible 
under the pleadings as it had been written prior to June 
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2, 1931,swas to a different concern thangihe Jeitereallesedr 
has no bearing on any of the issues involved in this cause 
of action, and is not authenticated, and to which ruling 
an exception was duly taken and noted. 


21. The District Court erred in overruling defendant’s 
objection to admission of evidence of Mr. Strauss, Vice- 
President of the May Company, that French Veneer was 
taken off sale by it in 1928 and kept off sale during 1929 
and portion of 1930, which objection was on the ground 
that such acts occurred prior to the date of the letter in 
the complaint, dated June 2, 1931, and to which ruling an 
exception was duly taken and noted. 


22. The District Court erred in overruling defendant’s 
Motion to Strike the letters sent to the May Company by 
the defendant and admitted into evidence as plaintiff’s Ex- 
hibits Nos. 2, 4, 5, 6, 7, and 8, and the evidence of Mr. 
Strauss, Vice-President of the May Company, that French 
Veneer was taken off sale by it in 1928 and kept off sale 
during 1929 and a portion of 1930, which motion was on 
the ground that said evidence related to events which all 
occurred prior to the date of the letter in the complaint, 
namely, June 2, 1931, and to which ruling an exception 
was duly taken and noted. 


23. The District Court erred in stating before the 
jury in colloquy with respective counsel respecting the ad- 
missibility of the letters addressed to the May Company, 
daneds Nay 27, 1929, April 18, 1929, April 30, 1929, 
Pom td, 1931, April 23, 1931 and May 1, 1931, respec- 
tively and all prior to the date of the letter alleged in the 
complaint, to-wit; June 2, 1931, that in the absence of a 
specific objection heretofore made by defendant as to what 
was included or for an analysis of the complaint, the 
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Court was compelled to say that the basis of damage may 
reasonably be held to include all of the previous letters, to 
which statement an exception was duly taken and noted. 


24. The District Court erred in admitting into evi- 
dence letters from the defendant addressed to the May 
Company, and being plaintiff’s Exhibits Nos. 2, 4, 5, 6, 7, 
and 8 and all being dated prior to June 2) 1931) themdateren 
the letter alleged in the complaint, on the theory that the 
basis of damage could include all of said previous letters, 
over defendant’s objection and exception that the com- 
plaint alleged damages arising from only one letter, to- 
wit; one dated June 2, 1931, and addressed to Young’s 
Market Co., and that said letters to the May Company 
prior to said date therefore were incompetent, irrelevant, 
immaterial and inadmissible under the pleadings. 


25. The District Court erred in admitting the evidence 
of Mr. Strauss, Vice-President of the May Company, that 
no complaints were made to him that the public was con- 
fused as to buying the product of defendant or the plain- 
tiff, over the defendant’s objection that the same was ir- 
relevant, incompetent and immaterial, and to which ruling 
an exception was duly taken and noted. 


26. The District Court erred in admitting the evidence 
of Mr. Strauss, Vice-President of the May Company, 
that he never had any complaints from customers or buy- 
ers or managers of departments, that there was no con- 
fusion in the minds of the public between the plaintiff’s 
and defendant’s products, over defendant’s objection that 
said evidence was irrelevant, incompetent and immaterial, 
the question asked the witness was leading and called for 
his conclusion, that said evidence had no bearing on the 
libel charged in the complaint, and to which ruling an ex- 
ception was duly taken and noted. 
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27. The District Court erred in achimiitme mieremdence 
of Mr. Strauss, Vice-President of the May Company, 
that in 1930 he suggested to the plaintiff that she should 
change the name of her product and restore it as French 
Polish because the demand for her polish was great and 
she had a customer following, over defendant’s objection 
that said evidence was irrelevant, incompetent, immaterial 
and not binding on the defendant, and to which ruling an 
exception was duly taken and noted. 

Zou) Uhe Distiict Coun erred in adnuttine inerevidence 
of Mr. Strauss, Vice-President of the May Company, 
that he contemplated placing plaintiff's products in other 
stores of the May Company, over defendant’s objection 
that this evidence was speculative and not binding on the 
defendant, was incompetent, irrelevant and immaterial, 
and to which ruling an exception was duly taken and noted. 

29. The District Court erred in admitting the evidence - 
of Mr. Strauss, Vice-President of the May Company, 
that plaintiff’s product was not placed in other stores of 
the May Company because it was “not wanting to buy 
litigation”, over defendant’s objection that this evidence 
was irrelevant, incompetent, immaterial, called for the con- 
clusion of the witness and was not binding upon the de- 
fendant, to which ruling an exception was duly taken and 
noted. 


30. The District Court erred in admitting the evidence 
of Mr. Strauss, Vice-President of the May Company, 
that the decision of the May Company not to place French 
Veneer in all the other stores of the May Company had 
no relationship to the quality or value of that product for 
sales purposes, over the defendant’s objection that this 
evidence was irrelevant, incompetent and immaterial, in- 
admissible under the pleadings and not binding on the 
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defendant, to which ruling an exception was duly taken 
and noted. 


31. The District Court erred in permitting Mr. 
Strauss, Vice-President of the May Company, to answer 
a hypothetical question that assuining from his experience 
as a merchandiser for thirty years and his intimate knowl- 
edge of the plaintiff’s product and its competitive quality 
compared with other products of the same type and his 
personal knowledge of the plaintiff in a business relation- 
ship from his experience with her, and assuming that 
there were no harassment of her conduct, no threatening 
letters were sent to her customers by the defendant, would 
he say that the plaintiff could have extended her busi- 
ness substantially beyond the bounds that he knew it, over 
the defendant’s objection that it was irrelevant, incom- 
petent, immaterial and not proper, that the witness was 
‘not properly qualified, that there was no evidence on 
which to base any such hypothetical question, that it called 
for the witness’ conclusion and was speculative, and which 
objection was overruled and to which ruling an exception 
was duly taken and noted. 


32. The District Court erred in overruling defendant’s 
objection to the admission in evidence of a copy of letter 
dated April 10, 1929, from the May Company to defend- 
ant (plaintiff's EX. 13), stating in substance that the 
plaintiff and her son had called on the May Company, 
that it did not consider I'rench Veneer an infringement 
on Liquid Veneer, that the owners of French Veneer had 
been in the ’phone book for a number of years and their 
addresses could be obtained through the May Company, 
that plaintiff's son was an attorney located in a building 
in Los Angeles, and that the May Company was going 
to change its mind and sell French Veneer until such 
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time as defendant could show that it had an order re- 
straining the plaintiff from selling her product and which 
objection was made on the grounds that the letter was 
irrelevant, incompetent, immaterial, hearsay, not the best 
evidence, and inadmissible under the pleadings, to which 
ruling an exception was duly taken and noted. 


33. The District Court erred in admitting the evidence 
of Mr. Max, of the May Company, that plaintiff’s prod- 
uct was taken off sale at the May Company upon receipt 
of letter from defendant, dated March 27, 1929, (plain- 
tifi’s EX. 2) and kept off until 1930, when French Polish 
was substituted for French Veneer, over defendant’s ob- 
jection that any transactions between plaintiff and the 
May Company were absolutely incompetent, irrelevant, im- 
material because the letter forming the basis of this action 
is addressed to Young’s Market Co., and is dated June 2, 
1931, and that transactions with the May Company, or 
any other Company, prior to June 2, 1931, would have 
no bearing upon the allegations of the complaint and were 
therefore irrelevant, incompetent and immaterial, to which 
ruling an exception was duly taken and noted. 


34. The District Court erred in admitting the evidence 
of Mr. Max, of the May Company, that he never re- 
ceived any complaint from anyone that there was any 
palming off of plaintiff’s product for defendant’s product, 
over defendant’s objection that any transaction between 
the plaintiff and the May Company was incompetent, ir- 
relevant and immaterial since this action was based on a 
letter to Young’s Market Co., dated June 2, 1931, to which 
ruling an exception was duly taken and noted. 


35. The District Court erred in stating and impartially 
arguing before the jury in coloquy with counsel for de- 
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fendant upon objection of said counsel to a question asked 
Mr. Waddington, a witness for plaintiff, on direct ex- 
amination and an employee of Young’s Market Co., if the 
original letter of plaintiff's EX. 1 was received by him, 
and which objection was made on the ground that the com- 
plaint did not allege that the letter was received by Young’s 
Market Co., the Court stating, questioning and arguing 
that did counsel not know that the answer admitted writ- 
ing the letter but denied it was written for the purpose 
of injuring the plaintiff; that counsel’s statement, he did 
not believe himself in a position to deny that the letter was 
written was exactly what the Court wanted, that counsel’s 
position will thenceforth be the observance of the rule 
prevailing in that Court and in all business or trials that 
when there is an open and evident fact it will not be 
denied, that this Court and trial from the beginning has 
been delayed by technical—and the Court would not other- 
wise describe it—questioning as to whether said letter was 
written, that 1f the letter was written lets have it admitted, 
the Court did not want to hear any more of it during the 
trial, that the Court certainly took the statement made the 
day before by counsel that he did not have a copy of 
the letter as a denial that the letter had been written and 
that counsel’s whole conduct was a denial that the letter 
had been written, and to which statements and remarks 
exception was duly taken and noted. 


36. The District Court erred in overruling defendant’s 
objection to the admission of a letter in evidence from 
it,to Young’s Marlet Co., dated September 16, 193], 
(plaintiffs EX. 14) stating in substance that defendant 
could no longer wait for a reply to its legal notice and 
friendly explanation of its position concerning the sale of 
themmiringing product, French Veneer, that i its salesic 
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inimediately stopped the defendant would release Young’s 
Market Co. from all claims for past infringements and in 
doing this the defendant was extending a favor for litiga- 
tion becomes very expensive, that silence to the offer of 
defendant would leave it no alternative but to place the 
entire matter in the hands of its attorneys, and which ob- 
jection was on the ground that said letter was irrelevant, 
incompetent, immaterial, hearsay, not the best evidence 
and inadmissible under the pleadings, to which ruling an 
exception was duly taken and noted. 


37. The District Court erred in overruling defendant’s 
objection to the admission in evidence of a letter from 
defendant to Young’s Market Co., dated October 1, 1931, 
(plaintiff's EX. 15) stating in substance that defendant 
would have established its rights in Court against the 
Smucklers had they not denied their identity, moved from 
place to place and made it difficult for defendant to pin 
them down and obtain evidence against their unlawful 
practice, that besides they were not financially responsible 
and when an action is to be started against them some 
reputable company selling their products and thereby aid- 
ing the infringer will be joined to pay the costs and dam- 
ages, and such action will be commenced against Young’s 
Market Co. if it insists on aiding and abetting this in- 
fringer, that defendant would spend thousands of dollars 
eneits trade rights but not five cents in tribute, and which 
objection was made on the ground that said letter was 
irrelevant, incompetent, immaterial and inadmissible un- 
der the pleadings, to which ruling an exception was duly 
taken and noted. 

38. The District Court erred in overruling defendant’s 


objection to the admission in evidence of a letter from 
defendant to Young’s Market Co., dated October 16, 1931, 
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(plaintiffs EX. 16) stating in substance that in reply to 
the belief of the Young’s Market Co., that the Smucklers 
were not infringers that Young’s Market Co., on consult- 
ing with a reputable Patent Attorney would find that 
French Veneer is an infringement of the trade-mark and 
name “Liquid Veneer” and besides constituted unfair com- 
petition, that the Smucklers are guilty on two counts and 
liable for all they have sold in the past and Young’s 
Market Co. is equally guilty with them as a distributor 
and if it desires to continue the sale of French Veneer it 
will be necessary to commence an action against it in the 
United States District Courts, that in the United States 
District Court in Cincinnati, Ohio, it was held that “20th 
Century Veneer Gloss’ was an infringement of its name 
and which should be considered as a substantial precedent, 
that the defendant will be glad to forward to the attorney 
for Young’s Market Co. a copy of the decree of the Court 
in the matter of the case of the 20th Century Veneer 
Gloss, that the defendant is trying to save the Young’s 
Market Co. from difficulty or expenditures but if it must 
go into Court to settle the matter it is going to demand 
damages for every bottle sold by the company and every 
bottle manufactured by Smucklers, which objection was 
made on the ground that said letter was irrelevant, in- 
competent, immaterial and inadmissible under the plead- 
ings, to which ruling an exception was duly taken and 
noted. 


39. The District Court erred in permitting Mr. Wad= 
dington, an employee of Young’s Market Co., to answer 
the hypothetical question ““As a merchandising man with 
experience of over forty years, I think you said, Mr. 
Waddington, and with your knowledge of this product 
and with your knowledge of how it sold at Young’s 


Market in comparison with so-called well-established prod- 
ucts, would you say that, - — — if it were allowed to de- 
velop normally, would you say that the plaintiff’s product 
could be expanded into a large profitable business?”, over 
defendant’s objection that it called for the conclusion of 
the witness, for a speculative answer, and that there was 
no basis for such a hypothetical question, to which rul- 
ing an exception was duly taken and noted. 


40. The District Court erred in denying defendant’s 
Motion to Strike the evidence of Mr. Waddington, em- 
ployee of Young’s Market Co. in answer to the hypo- 
thetical question that with his knowledge of the plaintift’s 
product and how it sold in comparison with so-called well- 
established products and assuming it were allowed to de- 
velop normally would he say that plaintiff’s product could 
be expanded into a large profitable business and in answer 
to which he stated that during his experience in market- 
ing polishes of this sort he had never at any time found 
anything that came onto the market as quickly as this 
French Veneer and that at the time the threatening let- 
ter was received French Veneer was far outselling any 
other polish in the house and it was just like cutting it off 
with a knife, that it stopped all at once as a result of 
said letter, and which motion to strike was made on the 
ground that the witness was dissertating upon the quali- 
ties of French Veneer and characterizing the effect upon 
his business of said letter, that said dissertation of quality 
was outside the issue of this law suit, to which ruling an 
exception was duly taken and noted. 

41. The District Court erred in admitting the evidence 


of Winifred M. Jacobs to the effect that when she recently 
asked for French Veneer at the May Company she was 
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offered French Polish which she at first refused to buy 
until the plaintiff told her it was the same as French 
Veneer, over defendant’s objection that such evidence was 
irrelevant, incompetent, immaterial and in no way binding 
upon the defendant nor within the issues of the pleadings 
as to what said witness could do, that it was not within 
the elements of a libel, was purely speculative on the part 
of the witness and was entirely without the issues of the 
case, to which ruling an exception was duly taken and 
noted. 


42. The District Court erred in admitting the evidence 
of plaintiff that after the first letter to the May Company 
from defendant im 1929 ter business fell om towalimecs 
nothing, over defendant’s objection that such evidence was 
irrelevant, incompetent, and immaterial under the plead- 
ings, to which ruling an exception was duly taken and 
noted. 


43. The District Court erred in denying defendant’s 
motion for a non-suit and for dismissal of the action after 
all of the evidence was in and the case closed and made 
upon the grounds that the plaintiff had failed to establish 
any cause of action against the defendant, that the com- 
plaint fails to allege a cause of action, that the letter of 
June 2, 1931, addressed to Young’s Market Co., and the 
basis of the complaint, is a privileged communication 
from a party interested in the subject of the communica- 
tion to a distributor who is likewise interested, that the 
plaintiff is not named in the communication, there is no 
allegation in the complaint which alleges that the letter 
was written of or concerning the plaintiff, to which ruling 
an exception was duly taken and noted. 


44. The District Court erred in permitting the plain- 
tiff, mamer the close of her case aid in the miudst or des 
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fendant’s argument on a motion for non-suit on the 
grounds, among others, that the complaint did not allege 
nor did the facts prove a cause of action, to amend her 
complaint to the effeet that the letter alleged in Paragraph 
Vil “was intended to neter to the plaintiilecnaeeG, 
Smuckler’’, ever defendant’s objection to the allowance of 
the amendment at the stage in the case when the plaintiff’s 
case was closed, to which ruling an exception was duly 
taken and noted. 


45. The District Court erred and confused the jury in 
instructing it that ‘under the law an unprivileged com- 
munication as applied to this case is a communication made 
without malice’, over defendant’s objection and exception 
that the Court had apparently misspoken in defining a 
privileged conimunication. 


46. The District Court erred in failing and refusing to 
correct what was apparently a misstatement when it in- 
structed the jury that “under the law an unprivileged com- 
munication as applied to this case is a communication 
made without malice’, over defendant’s objection and ex- 
ception and after the attention of the Court to the same 
had been called. 


47. The District Court erred in instructing the jury 
that “if malice exists then privilege cannot be claimed. ‘To 
a person interested therein,’ that is, interested in the com- 
munication. It might reasonably be said that the Young 
Company or the May Company — — the Young Company 
this letter was addressed to, I believe ~ — was interested 
in the subject. ‘By one who is also interested.’ That 
would be the Liquid Veneer Corporation. ‘Or by one 
who stands in such relation to the person interested as 
to afford a reasonable ground for supposing the motive 
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for the communication to be innocent or was requested 
by the person interested to give the information.’ In other 
words, if this were a legitimate trade necessity, a legiti- 
mate communication from one business house to another 
and written in good faith and everything truce invite 
would be a privileged communication and recovery could 
not be had for it. However, if it is not made in good 
faith, though it be true, it is not privileged. If it is false, 
though it otherwise agrees with the definition of ‘priv- 
ilege’, it is not privileged.”’, and to which defendant took 
exception on the ground that if the communication from 
which the Court read is privileged, then though the mat- 
ters therein stated were false or uttered under a mistaken 
belief it still remained privileged. 


48. The District Court erred in instructing the jury, 
after reading portions of the letter dated June 2, 1931, 
set forth in the complaint that, ‘Now, gentlemen, consider 
seriously whether those statements are true. You are at 
liberty to and should contrast that with the statement of 
the witnesses here that the telephone of this woman was 
in the telephone directory throughout the time. I think 
the representative of the Young store said he had never 
any difficulty — — in fact, both witnesses stated they had 
never had any difficulty in finding her. And you will 
thereupon conclude whether that is a true statement.”, and 
to which defendant took exception on the grounds that if 
the communication is privileged, even though the matters 
stated were false or uttered under a mistaken belief, it 
still remains privileged. 


49. The District Court erred in instructing the jury, 
aiter reading a portion of the letter dated June 2, 1931, 
and set forth in the complaint, “Speaking again of the 
manufacturer of French Veneer, the letter goes on to 
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say: ‘His object for adopting the name French Veneer 
is Obvious. Ele is trying to trade cngomeetieliiens: Mit 
i think, as counsel stated, if a fact, is avenmiumalsotiense 
and infringement under the Federal statutes. Infringe- 
ment of an interstate trade-mark may be punished crim- 
inally. Now, having all of those things in mind, you 
will make up your minds whether this exposes the plain- 
tiff to hatred, contempt, ridicule, or obloquy, or which 
causes him to be shunned or avoided, or which has a ten- 
dency to injure him in his business. As a matter of fact, a 
substance which is of general knowledge, like wood, iron, 
Daim, that in and of itself 1s noi the subject of the ex- 
clusive appropriation of anybody as a trade right. You 
sell a certain kind of flour or a certain kind of oatmeal 
or what not, naturally, of course, nobody can claim an 
exclusive right in a generic name of a well-known ma- 
terial exclusively. The combination only may be appro- 
priated. The right in a trade-mark is based upon the 
tendency to deceive the public; that one will sell his 
own goods to the public intending and under conditions 
where the public believe them to be the goods of some- 
one else.”, to which defendant took exception on the 
ground that the Court was submitting to the jury the 
question of infringement whereas the defendant had a 
trade-mark and what it believed was its rights under that 
trade-mark was the only thing pertinent in this action. 


Boe Lhe District Court erred in refusing to instruct 
the jury to return a verdict in favor of the defendant as 
requested by it upon the close of the case, and to which 
refusal exception was duly taken and noted. 


eee tne District Court erred in refusing to instruct 
the jury as requested by defendant that, “as a matter of 
law, communications relied on by plaintiff in this action 


286 


are privileged communications and that, therefore, plain- 
tiff cannot recover unless she proves by a preponderance 
of the evidence that said publication or publications, even 
though false, were sent out by the defendant with malicious 
intent. Malice is a desire and disposition to injure another 
founded upon spite or ill will. Therefore, if you should 
find that the alleged publications even though false were 
not founded upon enmity to the plaintiff but were made 
with the sole desire on defendant’s part to protect its own 
interests, then your verdict must be for the defendant.”, 
and to which refusal exception was duly taken and noted. 


52. The Distriet Court erred tn refusing to insane: 
the jury as requested by defendant that, “If you find the 
statements in the alleged libelous publications to be true, 
then your verdict must be in favor of the defendant. In 
this connection the letters relied upon by plaintiff state 
that plaintiff was infringing its registered trade-mark. 
You are instructed that, 1{ defendant honestly believed 
that plaintiff was an infringer, said statements were and 
are not libelous.”, and to which refusal an exception was 
duly taken and noted. 


53. The verdict oi the jury awardine plaimtint see 
000.00 as actual or compensatory damages is not sup- 
ported by any substantial evidence but is so large that it 
indicates gross error and disregard of the evidence and 
the jury was actuated by improper motive or by passion 


or prejudice in arriving at its verdict. 


54. The verdict of the jury awarding plaintiff $9,- 
000.00 as punitive or exemplary damages is wholly er- 
roneous as the complaint contains no allegations relating 


to exemplary damages. 
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55. The verdict of the jury awarding $9,000.00 to 
plaintiff as exemplary damages is not supported by any 
evidence but indicates gross error and disregard of the 
evidence by the jury and that it was actuated by improper 
motive or by passion or prejudice against defendant in 
arriving at its verdict. 


56. That the evidence is insufficient to sustain the ver- 
dict of the jury and the judgment thereon. 


57. The District Court erred and abused its discre- 
tion in denying defendant’s motion for new trial which 
was made and particularly urged on the ground that the 
Court at no time has had jurisdiction over defendant, a 
foreign corporation (N. Y.) because the records in this 
case affirmatively show that it was served on March 1, 
1932, by serving Summons and copy of complaint upon the 
Secciciaty Or tate Gi the State or California, and taav 
said records further affirmatively show that on said date, 
prior thereto, at the times the motion to quash was filed 
and heard and at the present time there has been no com- 
pliance by the plaintiff with the requirements of Section 
406a of the Civil Code of the State of California, that 
plaintiff could not find, after diligent search, neither the 
President nor other nead of the corporation, a Wice-Presi- 
dent, a Secretary, an Assistant Secretary, or General Man- 
ager, if any, in this State, before process was or could 
be served upon the Secretary of State of the State of 
California, and the records in this case further affirma- 
tively show that on said March 1, 1932, and at the time 
of the filing of the Motion to Quash and its submission 
to the Court for decision, the plaintiff failed to comply 
with the requirements of Section 406a of the Civil Code 
of the State of California by showing that no person had 
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been designated as the agent for defendant for the service 
of process or had been authorized to receive service of 
process on its behalf, or 1f such agent had been designated 
he could not be found with due diligence before process 
was or could be served upon the Secretary of State of 
the State of California, and which Motion was made upon 
all of the files and records in this proceeding. 


58. The District Court erred in denying, on Septem- 
ber 9, 1935, after the defendant’s Motion to Dismiss com- 
plaint had been withdrawn and the Court had ordered 
its withdrawal, defendant’s Motion to Strike from the 
files, the affidavits filed by plaintiff in defense of defend- 
ant’s Motion to Dismiss, of John Brash, Byron Jack Bad- 
ham, Jir., and) Isadom 12) Sniuckler, hled on) ihe Z6thmuan, 
of July, 1935, and of J. W. Howell, filed on August 14, 
1935, and made on the grounds that the said affidavits 
were incompetent, irrelevant and immaterial and there was 
nothing before the Court at said hearing to which said 
affidavits did or could refer or pertain, and to which ruling 
an exception was duly taken and noted. 


WHEREFORE, the Liquid Veneer Corporation, a cor- 
poration, defendant and appellant, prays that the judgment 
in said cause be revessed and the cause remanded with in- 
structions to the trial Court as to the further proceedings 
herein, and for such other and further relief as may be 
just in the premises. 

BICKSLER, PARK & CAI 
leedbe, VV, Sale ie AUAIN 


BY W.G, Danielson 
Attorneys for Appellant. 


[Endorsed]: Filed Dec 19 1935 R. 3S. Zimmerman, 
Clerk By Edmund L. Smith, Deputy Clerk. 
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[Title or Court Nn) Cams| 


UNDERTAKING FOR COSTS ON APPEAL 


WHEREAS, the Defendant in the above-entitled ac- 
tion is about to appeal to the United States Circuit Court 
of Appeals for the Ninth Circuit, from a judgment en- 
tered against Liquid Veneer Corporation, a corporation, 
Defendant in said acton, in said District Court of the 
United States for the Southern District of California, 
Central Division, in favor of the Plaintiff in said action, 
on the 10th day of May, 1935, for Twenty Thousand 
($20,000.00) Dollars, and costs of suit. 


NOW THEREFORE, in consideration of the premises, 
and of such appeal, the undersigned, THE AETNA 
SoU ALTyY AND SUREMY COMPANY “a cotporas 
tion duly organized and doing business under and by 
virtue of the laws of the State of Connecticut, and duly 
licensed for the purpose of making, guaranteeing or be- 
coming a surety upon bonds or undertakings required or 
authorized by the law of the State of California, does 
hereby undertake and promise, on the part of the Appel- 
lant, that the said Appellant will prosecute said appeal to 
effect and will pay all costs which may be awarded against 
Liquid Veneer Corporation, a corporation, on the appeal, 
or on a dismissal thereof or if it fail to make good its 
plea, not exceeding Two Hundred Fifty ($250.00) Dol- 
lars, to which amount it acknowledges itself justly bound. 


| Seal | foe INA CASUALTY AND 
SURE PY COMPANY 
BY Joseph I. Johnson 
Resident Vice President 
Ee Sd SMA Page 
Resident Assistant Secretary 
De ED thiswi9 day of Wecember, A. D. 1935. 
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STATE OF CALIBORNIZS ) 
(Grse 
COUNTY OF LOS Cian) 

On this 19th day of December, in the year nineteen hun- 
dred 35, before me, MARY a2 ROGERS) 4 Netanya abe 
lic in and for the said County of LOS ANGELES, 
STATE OF CALIFORNIA, residing therein, duly com- 
missioned and sworn, personally appeared JOSEPH J. 
JOHNSON, known to me to be the Resident Vice-Presi- 
dent and M. A. PAGE, known to me to be the Resident 
Assistant Secretary o1 THE ABRTNA CASUAIieS 
AND SURETY COMPANY, the corporation which exe- 
cuted the within and annexed instrument and acknowl- 
edged to me that such corporation executed the same. 


IN WITNESS WHEREOF, I have hereunto set my 
hand and affixed my official seal the day and year in this 
certificate first above written. 

[Seal | Mary E Rogers 
Notary Public in and for said Los Angeles County, State 

of California 
Notary Public in and for the County of Los Angeles, 
State of California. 

My Commission Expires March 11, 1938 

Examined and recommended for approval as provided 
in rule 28 

W. G. Danielson of 
Bicksler Panke a Catlin 
Paul P. Sheehan 

Attorney 


I hereby approve the foregoing bond. 
Dated the 19th day of Dec. 1935 
Geo. Cosgrave 
Judge 
[Endorsed]: Miled Dee 19 1965 is] Zimmicnnam 
Clerk By Edmund L. Smith Deputy Clerk. 


[TitLeE oF CourT AND CAUSE. | 


STIPULATION AND ORDER 
Ivy 1S HEREBY STIPULATED ey ander. con 


plaintiff and defendant, through their respective counsel, 
that the above entitled Court may make an order directing 
ine Cede wr wis Com ie tO yen ie aie (Clerk or ine 
Circuit Court of Appeals for the Ninth Circuit for use 
ineand as a part of the record and proceedinies om tie 
appeal taken in this proceeding, and for the reason that 
it is not possible to accurately reproduce in the Bill of 
Exceptions said exhibits, the following set forth and 
described exhibits introduced at the trial of this action, 
to-wit: 

Plaintiuis Exhibit 9, Bottle oi Liquid Veneer polish: 

Plaintiff’s Exhibt 10. Carton in which Liquid Veneer 
polish sold. 

Plaintiits Exhibit 1! Bottle of French Veneer polish: 

Plaintiff's Exhibit 12. Carton in which French Veneer 
polish sold. 

Nelamatint s) le cipitce | / le cine 10.) Plaintit er @crtite 
cates of Award. 


Dated: December 18th, 1935. 
ME St es MUCKILER and 
BAIN Y 9G. BALTER 
By Harry Graham Balter 
Attorneys tor lamtin: 
BIG ities ARK & CATLIN and 
eee ee AN 
By W. G. Danielson 
Putorneys for Detendant. 
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ORDER 
li@iseso, Ordered, 


Dated: Dec. 19, 1935 
Geo. Cosgrave 
judge cr ties Us Dicmicte cane 
[Endorsed]: Filed Dec 19 1935 R. S. Zimmerman, 
Clerk By Edmund L. Smith, Deputy Clerk 


[litte or CourRT AnmsG@sucE 


STIPULATION RE] OMISSION SIN Ser ie 
TRANSCRIP Or tC erin: 


IT 1S HEREBY StiPUP TED eb) sander cea 
counsel for the respective parties hereto that in the prep- 
aration of the printed transcript of the record on appeal in 
this proceeding the captions at the top of all pleadings in- 
dicating the name of the Court, name of the cause and 
parties and Docket Number may be omitted. 


DATED: December 23, 1935. 


Harry Graham Balter 
Harry Graham Balter, 
attorneys for plaintiff. 
BICKSEER PARK E & (CAE 
eI, i, SisUD IS UANIN 
BY W. G. Danielson 
Attorneys for defendant. 


[iadorsed!: WiledDee927 91935 Rs Zimniienmanr 
Clerk By Robert P. Simpson Deputy Clerk. 
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[TITLE oF CourT AND CAUSE. | 


Tete as Mee) 


TO THE CLER OF THe UNITED eee 
TRICT COURT FOR THe SOU abi 
TRICT OF CALIFORNIA, “CENGRAGS Diva 
SION: 


YOU ARE HEREBY REQUESTED tomimake and 
certify a transcript of the record in the above proceeding 
and cause it to be tiled im the Cirenit Court of “ppedls 
for the Ninth Circuit, pursuant to an appeal allowed in 
said proceeding, and to include in such transcript the fol- 
lowing: 

1. Complaint No. 332-70 filed in the Superior Court of 
ibe orate of Calitorma, 1m and wor the County ot Bas 
Angeles, on the 17th day of December, 1931, and entitled 
PENA Go SMUCKUER, doine business: as ERENCE 
VENEER MANUPACTURING "COMPANY, Platn- 
mie vs LIQUID VENEER CORPORATION, a corpo- 
ration, Defendant. 


2. Bond on Libel filed by Plaintiff in said Superior 
Court action No. 332470 on the 17th day of December, 
1931, in the sum of $500.00 and executed by S. S. Wolf- 
son and M. Lowis. 


3. Summons issued by the Clerk of the Superior Court 
of the State of California, on the 17th day of December, 
io im and tor the County of los Angeles, in action No. 
332470 and entitled LENA G. SMUCKLER, doing busi- 
ness as FRENCH VENEER MANUFACTURING 
SOVIPANY, Plaintiff, vs LIOULD VENEER CORPO: 
RATION, a corporation, Defendant. 
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4. Petition of Liquid Veneer Corporation, a corpora- 
tion, Defendant, for removal of said Superior Court ac- 
tion No. 332470 to the District Court of the United 
States, in and for the Southern District of California, 
Central Division, and filed in the office of the Clerk of 
the said Superior Court on the 30th day of March, 1932. 


5. Undertaking on removal executed by Aetna Casu- 
alty & Surety Company, and filed with the Clerk of said 
Superior Court on the 30th day of March, 1932. 


6. Minute Order of the Superior Court, in and for the 
County of Los Angeles, granting the Petition of the 
Liquid Veneer Corporation, a corporation, for the re- 
moval of said Superior Court action No. 332470 to the 
District Court of the United States, im and torte 
Southern District of California, Central Division, and 
made on March 30, 1932. 


7. Formal order of the Superior Court of the State of 
California, in and for the County of Los Angeles, re- 
moving said Superior Court action No. 332470 to the Dis- 
trict Court of the United States for the Southern Dis- 
trict of California, Central Division, signed and_ filed 
on March 20032: 


8. Certificate of L. E. Lampton, Clerk of the Superior 
Court of the State of California, in and for the County 
of Los Angeles, certifying and forwarding to the Clerk 
of he United States District Court, in and for the 
Southern District of California, Central Division, the 


documents in connection with the removal of said cause 
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of the Superior Court, No. 332470 to the latter Court 
and dated the 25th day or April, 1927 

9, Minute Order dated November 7, 1932, granting 
Motion to Quash service of summons. 

LO) Certificate of the Secretary Of Statetoi ates orate ot 
California, dated March 2, 1932, and filed in this proceed- 
meson the 22nd day of December, 1932. 

11. Answer of Defendant, Liquid Veneer Corporation, 


eeeorporation, led om November 3, 1933. 
12. Amendment to complaint filed May 9, 1935. 
13. Amendment to Answer filed May 9, 1935. 
14. Verdict of the Jury. 


15. Judgment entered in this cause and recorded on the 
NOiieday of May, 1935. 


16. Order of the District Court upon Defendant’s Mo- 


tom tor New Trial. 


17. Notice of filing and lodging Bill of Exceptions and 
hearing on settlement of same. 
18. Motion of Plaintiff to strike proposed Bill of Ex- 


ceptions and opposition to settling of same, and Points 


and Authorities. 

19, Points and Authorities of Defendant in opposition 
to motion of Plaintiff to strike proposed Bill of Excep- 
tions, and filed December 16, 1935. 


20. Verified declaration of W. G. Danielson, filed De- 
cember 16, 1935. 
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21> Bill of Exceptions and order on the WDisirict Cau 
settling the same. 

22. Petition for appeal and order allowing appeal. 

23. Assignment of Errors. 

24. Bond on appeal. 

25. Citation on appeal. 


26. Stipulation and order for transmission of originals 
of Plaintiff's Exhibits OF lO; 112) 17S aide lOstaaane 
Clerk of the Circuit Court. 

27. Stipulation covering omission of captions at the top 
of pleadings indicating name of cause and Court from 


printed transcript of record. 
28. This Praecipe. 
29. Clerks certificate to the recon: 
DATED: Pine 23rd day ot December who oo 
BICKSEER PARK ca@ Aue 


PAUL VeSHEE RAW 
BY W. G. Danielson 


Attorneys for Liquid Veneer Corporation, a corporation. 


[Endorsed]: Received copy of the within Praecipe this 
27 day of Dec 1935 Harry Graham Balter Attorney for 
Pl. Filed Jan 2— 1936 R. S. Zimmerman, Clerk By 
Robert P. Simpson Deputy Clerk. 


| TiTLE oF CouRT AND CAUSE. | 


CLERKS CERTIFIG: Ses 


I, R. S. Zimmerman, clerk of the United States District 
Court for the Southern District of California, do hereby 
certify the foregoing volume containing 296 pages, num- 
bered from 1 to 296 inclusive, to be the Transcript of 
Record on Appeal in the above entitled cause, as printed 
by the appellant, and presented to me for comparison and 
certification, and that the same has been compared and 
corrected by me and contains a fuli, true and correct copy 
of the citation; complaint; bond on libel; petition for re- 
moval, undertaking on removal; minute order of March 
30, 1932, granting petition for removal; order for re- 
moval; certificate of the Clerk of the Superior Court of 
the State of California in and for the County of Los 
Angeles certifying and forwarding certain documents to 
the Clerk of the United States District Court; order of 
November 7, 1932, zranting motion to quash; summons; 
Paincate of Secretiry Of State on the State of Calitonnia 
filed December 22, 1932; answer: amendment to con- 
plaint; amendment to answer; verdict of the jury; judg- 
ment; order of September 27, 1935, denying defendant’s 
motion for a new trial; notice of filing and lodging bill 
of exceptions; bill of exceptions; motion to strike proposed 
bill of exceptions and opposition of same: points and 
authorities of defendant in opposition to motion of plain- 
tiff to strike proposed bill of exceptions; verified declaration 
of W. G. Danielson; petition for appeal and order allow- 
ing same: assignment of errors: bond on appeal; stipula- 
tion and order re transnussion of original exhibits; 
stipulation re omission in printed transcript per captions 
and praecipe. 
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I DO FURTHER CERTIPY that the amount pardeion 
printing the foregoing record on appeal is $ and 
that said amount has been paid the printer by the appellant 
herein and a receipted bill is herewith enclosed, also that 
the fees of the Clerk for comparing, correcting and certi- 
fying the foregoing Record on Appeal amount to............ 
and that said amount has been paid me by the appellant 
herein. 


IN TESTIMONY WHEREOB, I have herecuntorsemany 
hand and affixed the Seal of the District Court of the 
United States of America, in and for the Southern 
District of California, Central Division ethics 
day of February, in the year of Our Lordi@ime 
Thousand Nine Hundred and Thirty-six and of our 
Independence the One Hundred and Sixtieth. 


R. S$. ZIMMERMAN, 
Clerk of the District Court of the 
United States of America, in 
and for the Southern District 
of California. 
By 
Deputy. 


